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No. 1023.

IN Tin;

United Slates Circuit Court of Appeals

FOR THE

NTXTH CIRCUIT.

THE COMSTOCK TUNNEL
COMPANY, J

Tlaintiff in Error,

VS.

OCCIDENTAL CONSOLIDATED
MINING COMPANY,

'Defendant in Error.

Brief on Behalf of Plaintiff in Error.

STATEMENT.

This action was commenced in the Circuit Court of

the United States, Ninth Circuit, District of Nevada, by

the defendant in error, against plaintiff in error, for the

recovery of damages upon an alleged breach of contract.

The defendant in error, in its Complaint, Record, p.

^-•7, alleges the execution of three separate contracts,

which it makes part of its Complaint, and attaches thereto

as Exhibits A, B and C, copies of said contracts.



For convenience, said exhibits may be referred to as

Contract A, Contract B and Contract C.

Contract A, is between the parties to this action.

Contract B, is between the Choilar Mining Company

of the first part, the Potosi Mining Company of the sec-

ond part, and defendant in error of the third part.

And Contract C is between plaintiff" in error and the

Choilar Mining Company.

Contract A is dated September l, 1891.

Contract B is dated May 8, 1899.

Contract C is dated May 27, 1899.

To understand the relation of these contracts to the

alleged cause of action, and the contention of defendant in

error, we learn from its said Complaint that A. Sutro se-

cured from the Legislature of the State of Nevada, a grant

of aright of way for constructing a tunnel; and, also, from

the Congress of the United States of America, by an Act

approved July 25, 1866, a right of way from a point in

Lyon county to and beyond the Comstock Lode in Storey

county, State of Nevada, to construct a draining and ex-

ploring tunnel, and granting other privileges.

Section 3 of this Act, Record, p. f<{, provides: "That

all persons, companies or corporations owning claims or

mines on said Comstock Lode, or any other lode, drained,

benefitted or developed by said tunnel, shall hold their

claims subject to the condition (which shall be expressed in

any grant that may hereafter be obtained from the United

States) that they shall contribute and pav to the owners of

said tunnel the same rate of charges, for drainage or other

benefits derived from said tunnel, or its branches, as have

been or may hereafter be named in agreement between said



owners and the companies representing a majority of the

estimated value of said Comstock Lode at the time of the

passage of this Act."

That such agreement was made, one in 1866, on the

passage of the Act, and one in 1879, after the completion

of the tunnel.

Under this grant Sutro constructed what became and

is now known as the "Sutro Tunnel," from a point in

Lyon county, near which is now called Sutro City, to the

Comstock Lode in Storey county, Nevada.

This tunnel, in its course to said Comstock Lode,

passed through another lode in Storey county, known as

the " Brunswick Lode," upon which lode defendant in

error owned certain mining claims called the " Occidental

Mine." Subsequently to the completion of said tunnel,

a controversy arose, between the parties to this action,

as to the amount of charges or royalty to be paid by de-

fendant in error under said Act of Congress and the said

agreements made pursuant thereto.

The parties finally agreed upon $10,816, and settled

the controversy by executing Contract A.

In addition to settling the controversy, said Contract

A, Record, p/'-', further says: " Whereas, the party of the

second part desires the construction of a drift in a general

southerly direction from a point in said Sutro Tunnel
where, or near where, the same crosses the lode or vein

known as the Brunswick Lode"; and then provides:

"Article First— It is hereby recognized and declared

that the party of the first part herein, and its predecessors

in interest, have fully carried out and have complied with

all and singular, the terms, covenants and conditions upon



their part to be performed, of each of said agreements of

1866 and 1879, and of said Acts of the Legislature of the

State of Nevada, and of the Congress of the United States

of America; and the said party of the first part is hereby

recognized, by the said party of the second part, as the

owner of the said Sutro Tunnel.

"Article Second—The party of the first part hereby

agrees to commence as soon as practicable, and with such

reasonable energy and vigor, as the circumstances and na-

ture of the work will allow, to run, excavate and construct

a drift one thousand feet in length, commencing at or near

the point where the said Brunswick Lode crosses the said

Sutro Tunnel, which lode crosses the said Sutro Tunnel

at a point between eleven and twelve thousand feet from

the mouth of said Sutro Tunnel; said drift to run in a

southerly direction, starting at said point on the south side

of said tunnel, having a general southerly course. *

Then after various details, not material to this con-

troversy, provides:

"Article Seventh—The party of the first part shall

have the right and privilege, at its option, to continue to

run, excavate and construct said drift to a length of two

thousand feet, from the point of its commencement, upon

the same terms and conditions, stipulations and agree-

ments, under which it shall run, excavate and construct

said drift of one thousand feet hereinbefore provided for;

and should it exercise said option by continuing said drift

to a length of two thousand feet, all the provisions, terms,

conditions, agreements and stipulations hereof, in regard

to said drift of one thousand feet in length, shall apply to

said drift of two thousand feet in length. *



Plaintiff in error constructed said drift one thousand

feet in length, but did not exercise its option to continue.

This drift, thereafter, became and is now "known as

the Zadig Drift.

On May 8, 1899, said Contract B was entered into

by said three mining companies, to, among themselves,

extend the said Zadig Drift to the south boundary line of

the claim on the Brunswick Lode of the Potosi Mining

Company, and the Chollar Mining Company agreed to do

the work of extension, the three mining companies to

bear the cost. Record, p. «/7 •

On May 27, 1899, said Contract C was executed by

plaintiff in error and the Chollar Mining Company.

Record, p. */<3 .

This contract shows its purpose, and, among other

matters not material, provides: "And said Comstock

Tunnel Company does hereby give to said Chollar Min-

ing Company the right to use the water flowing through

the main tunnel of said Comstock Tunnel Company for

power to operate machinery to force air through said air

pipe to the end of said drift, as completed, and furnish a

blower and wheel to be used in applying said power and

forcing said air into and through said air pipe." Said con-

tract further says: " But said Choilar Mining Company,

said Potosi Mining Company and said Occidental Consol-

idated Mining Company, and each of them, shall and does

have the right to work its claim on said Brunswick Lode

from said drift, subject to and upon the terms and condi-

tions set forth in the contracts in force between said com-

panies and said Comstock Tunnel Company." And

again: "It is further understood and agreed, that the



said Zadig Drift, and the extension thereof, with the appur-

tenances, is and shall be the property of the Comstock

Tunnel Company, and that the companies, whose claims

are reached or may be worked by or from said Zadig Drift,

shall have the free use thereof for working and mining their

respective claims on the Brunswick Lode. *

Concerning the breach, the Complaint alleges: " That

by the terms and conditions of said contracts said plaintiff

has the right to work, mine and prospect its said claims, on

said Brunswick Lode, through said Sutro Tunnel. That

said defendant, on or about the day of November,

1900, in violation of said contracts and against the said

rights of said plaintiff, wrongfully and unlawfully, and with

force, and by violence, prevented and stopped any and all

work in said Sutro Tunnel and in said Zadig Drift, and

by said means prevented plaintiff and its said agent, the

Chollar Mining Company, from doing any work in said

Sutro Tunnel, or in said Zadig Drift, and thereby de-

stroyed the consideration upon and for which said contracts

were made and said moneys paid by said plaintiff, and pre-

vented plaintiff from deriving any benefit from said con-

tracts and from the payments of said sums of money,

and plaintiff has thereby been damaged in the said sum of

twenty-seven thousand two hundred and ninty-two and

twenty-five one hundredths ($27,292.25) dollars," then

alleges general damages in the sum of one hundred thou-

sand dollars.

To the Complaint, plaintiff in error filed its amended

answer, Record, p. , denying the said alleged or any

breach of said contracts, or either, by it, or in any way

causing any damage. Thereafter a trial was regularly had



to a jury which returned a verdict in favor of defendant in

error, for the sum of $50,000, to reverse which this case is

here on writ of error, the question of error arising as fol-

lows: During the progress of the trial much evidence

was admitted over the objection of plaintiff in error, to

which rulings of the court, exceptions were duly reserved

and error assigned in reference thereto, upon which plain-

tiff in error relies.

At the close of the case on the part of defendant in

error in the court below, plaintiff in error moved the court

as follows: Record, p. <*<?/.

" First—To strike out all of the testimony which has

been offered by the plaintiff, to which the objections were

made, which have run all through the record—that line of

testimony—and for the reasons stated at the time the ob

jections were made; also, that the court grant a non suit,

upon the ground, that with the testimony stricken out, or

with the testimony in, the plaintiff has failed to establish

facts which are sufficient in law to constitute a cause of

action. This motion is to be considered either as a motion

for a non suit, or a motion for a direction by the court to

the jury to enter a verdict for the defendant.

" The court: I will consider it in the light of a mo-

tion to instruct the jury."

The court denied the motions, to which ruling of the

court exception was duly reserved. Said ruling is assigned

as error. Record, p. hoS , upon which the plaintiff in

error also relies.

ARGUMENT.
It is unnecessary to discuss the proposition presented

in the first part of the Complaint as to the drainage of the



Occidental Mine by the Sutro Tunnel. As this question,

during the trial, was eliminated, Record, p. i^, which is:

" Here, Mr. Deal, representing the plaintiff, withdrew all

claims for moneys paid on account of royalties, as follows:

Whatever royalties are paid, including the $10,816, and

everything else—all of that is. to be deducted for the reason

that the thousand feet were run. The money was paid and

settled between them, and for that reason I withdraw any

claim," thus leaving the single question, was there a breach

of the contract sued on ? as to which we preliminarily ask:

Should the motion to instruct the jury, to find for

plaintiff in error, have been granted ?

If the proof submitted by the defendant in error did

not sustain the allegation of the Complaint, it should.

We here call attention to the fact, that defendant in

error does not allege that it had, under the contracts, the

right to do any work in the Sutro Tunnel, but, only, that

it had the right to work its mine on the Brunswick Lode

through the Sutro Tunnel. And its allegation of the

breach is not, that we denied it the right to work its mine

through the tunnel, but unqalifiedly that, in violation of

the contracts, we stopped all work in the tunnel. Not one

of the contracts refers to any work in the Sutro Tunnel, by

either defendant in error or the Chollar Mining Company.

We have seen that Contracts B and C refer exclusively

to work in the Zadig Drift. Take the recital of facts,

prefacing Contract C. First—" The Chollar Mining Com-

pany has agreed with the Potosi Mining Company and the

Occidental Consolidated Mining Company to open and

repair the drift known as and called the Zadig Drift, from

the main tunnel of the Comstock Tunnel Company to the
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face of said drift, and to extend said drift from its face to

the south boundary line of the Potosi Mining Company,

on the Brunswick Lode, in Storey county, State of

Nevada."

Second—" That said Zadig Drift was constructed by

the Comstock Tunnel Company under a contract with said

Occidental Consolidated Mining Company."

The first refers to Contract B; the second, to Con-

tract A; and thus we have the purpose of all three con-

tracts stated, and the locus of the work to be done under

them designated, which is the Zadig Drift. No work in

the Sutro Tunnel is called for by these contracts. The

work in the mines referred to in the contracts, is not work

either in the tunnel or drift, and is used simply to desig-

nate the purpose of the mining companies, in obtaining

from plaintiff in error, a right of passing to and from

their mines through the tunhel and drift.

Then the inquiry is, do the facts disclosed by the evi-

dence constitute a breach of the contract sued on ?

The facts are simply these: The Chollar Mining

Company commenced the work of extending the Zadig

Drift southerly, towards the south boundary line of the

claim of the Potosi Mining Company, on the Brunswick

Lode. After running southerly a short distance, the south-

erly course was abandoned, and a cross-cut was run west-

erly six hundred feet in length. Upon reaching this point

in this west cross cut, the mining companies held a consul-

tation and came to the conclusion that the air being supplied,

by means of the water power, was insufficient for conducting

the work economically, and determined to substitute elec-

tricity for the said water power; and to make this electri-
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city available as a power to supply the Zadig Drift with

air, these mining companies proposed to cut out a station

in the north side of the Sutro Tunnel, sufficient for the

reception of electric motors and other electric machinery,

then to connect such machinery by wires strung through

the Sutro Tunnel and its north lateral to the C. and C.

Shaft, to connect there with the Power Distributing Sta-

tion. To their taking and using, without its consent, the

Sutro Tunnel, the plaintiff in error objected, upon which

this action was begun in the court below. What says the

testimony ?

H. M. Gorham, Superintendent of the Chollar Mining

Company, Record, p./
J 7 , testifies: " The arrangements

made by the Chollar Mining Company, in the fall of the

year, 1900, for the purpose of introducing electricity into

the Sutro Tunnel for use in the Zadig Drift, were made as

follows: I interviewed Leon Hall, who is consulting en-

gineer of all these companies, and I asked his advice in re-

lation to the methods of carrying power into the Zadig

Drift, for the reason that the power there was inadequate for

furnishing the air required in operating the drift. I stated

the situation to Mr. Hall, and he drew up a sort of a plan,

and made his suggestions as to what should be done in re-

lation to the power to be used, the number of motors, and

after consulting with my associates, Mr. Kinkead and Mr.

Zadig, and I have forgotten who else, we told him to order

machinery for that purpose, and while that was being done,

we started to cut out a station for the purpose of putting

in the motors required to do the work, and the air com-

pressors for the purpose of generating the power and ap-

plying it to that portion of the drift. * * * We
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went along that way for quite a while and the drift was

turned off to the west for the purpose of reaching what is

known as the St. John Lode." The power was- not suffi-

cient to carry on the work; there was no power that could

be practically applied to extend that drift except electricity;

steam could not be generated at that point. It would be

impossible to operate a blower for the generation of steam

underground; it could not be done. Compressed air could

be used from the mouth of the tunnel; it would have to

be carried in pipes large enough to permit of carrying

through the air without absorbing all the power by friction.

It would be a large pipe, but it would be impracticable. If

left to that, we would have to stop operations at once. The

Zadig Drift is between 11,000 and 1 2,000 feet from the

mouth of the Sutro Tunnel, It would be impossible to

carry compressed air for that length. * * * We
ordered the material and ordered enough wire tp carry the

current from the C. and C. Shaft to the Zadig Drift; or-

dered all of the brackets and insulations necessary for it;

two 5 horse power motors and one 20-horse power motor

—

the two 5 horse power motors were for the purpose of run-

ning two fans—one fan to be used in what is known as the

Zadig Drift and one fan to be used in the Savage Drift,

that runs north from the Sutro Tunnel opposite the point

where the Zadig Drift runs south. * * * The

station was constructed on the north side of the tunnel a

little east of the mouths of the two drifts being run—the

Zadig Drift and the North Drift. * * * It

was dug into the side of the tunnel; I think it was from

16 to 20 feet long, 12 feet wide, and 7 to 8 feet high; •

and the men engaged upon the work of drift-
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ing were taken from their work and put to work cutting

the station in the side of the tunnel, and while the work

of opening the station was in progress, Mr. Leonard, Pres-

ident of the Comstock Tunnel Company, addressed a com-

munication to me, * * * This is the letter

I received from Mr, Leonard, dated September 20, 1900:

" Sutro, Lyon County, Nevada, September 20, 1900.

(Record, p. /*/>-)

"Dear Mr. Gorham:—Your Mr. Jones, who has

charge of the work on the Sutro Tunnel level of the Bruns-

wick Lode, informs me that you are at once to commence

the work of excavation for a dynamo and blower station,

in connection with the tunnel on the Brunswick Lode.

Will you kindly inform me of your plans, so that I may

be able, intelligently, to lay your plans before our Board

of Trustees, if this new departure contemplates putting

wires through the Sutro Tunnel. Yours, very truly,

" Franklin Leonard, President.

" I replied to that letter a few days afterwards.

* * My letter is dated September 24, 1900, and is

as follows (Record, p./*/J ):

" Franklin Leonard, Pres. Comstock Tunnel Co.,

Sutro, Nev.

" Mv Dear Mr. Leonard:—I am just in receipt of

your letter of the 20th inst. I have already informed

you orally of our plans for our electrical installation, so

far as they have matured. I have also discussed, in a way,

the situation with Mr. James Leonard. The transmission

will be of about thirty-horse power, for the purpose of

running two blowers and a two drill compressor, of the three

wire variety. The wires will be strung at our expense,
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thoroughly insulated and with a number of devices for cut-

ting oft" the current and for safety in other ways. It will

involve also a telephone system. We will hang -the wires

on the side best suited to you, and in every way protect the

tunnel and the employes. * * *

"Yours truly, H. M, Gorham."

Quite a correspondence followed between these repre-

sentatives of these two corporations, looking to an agree-

ment, in regard to this installation of electrical power in

the Sutro Tunnel. Plaintiff in error insisting that, be-

fore permission would be given for the use of the tunnel

for such purpose, a contract in writing must be entered in-

to, and we may say that so far as these representatives were

concerned they did agree and formulated, in writing, the

conditions upon which such installation could be proceeded

with in the Sutro Tunnel, but said agreement came to

naught, by reason of the Chollar Mining Company not

ratifying, as a corporation, the agreement of its superintend-

ent.

Upon this subject Mr. Gorham testifies, Record,

p/£ 1-3:

" We commenced work in the Zadig Drift in Septem-

ber, 1900; I can not tell exactly; I told the men to go out

and work on the station—cut out the station for the re-

ception of the machinery ; the station was completed some-

time in the month of October, I think about the middle of

the month; no further work was done after that; I did not

send them back into the drift, and I think no further work

was done in the drift or in the station after about the mid-

dle of October.

" Neither Mr. Leonard or anybody else forced our
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men out of the tunnel or of the drift at that time; we left

hecause we were in process of trying to arrive at a conclu-

sion, and pending that time I took the men out. The men

were not forced out of the tunnel at all; they never went

back there again.

"After we failed to arrive at a conclusion, we took the

tools out and abandoned the work; it

was my intention, sometime during that month, to erect

wires in the drift. It was my intention to do further work

in that drift, but not in the absence of the wires, and if

we did not get the wires, to abandon the work.

«< Q.— It is not impossible, is it Mr. Gorham, for you

to-day to continue that drift ?

"A.—It could be done; yes sir.

" Q,—But you think it would be done at great cost ?

«A.— Much greater cost and greater delay, so there

would be no object in doing it.

" Q.

—

But there was not an absolute prohibition, by

the fact you had the old methods ?

«A.—We could adopt the old methods, and still con-

tinue the drift slowly and at great cost."

This is all the testimony of defendant in error, as to

the alleged breach of the contract sued on, and we respect-

fully submit, that it does not sustain the allegation. We

claim the evidence clearly shows that no work in the Zadig

Drift was " prevented or stopped " by plaintiff in error;

nor any right given by the contract denied.

The contract does not provide for any work being

done in the Sutro Tunnel, and this action being on the

contract, matters arising outside the contract are immaterial.

It is common knowledge in all mining operations, that
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in underground mining it is often necessary, by some me-

chanical contrivance, to supply air to the underground

workmen. This is a matter wherewith the party"carrying

on the work is alone concerned, and if he, himself, can not

provide the requisite air, he has two kinds of contracts

open to him: he can contract that sufficient air shall be fur-

nished, leaving the choice of methods or means to the party

agreeing to furnish the air, or, as in the case at bar, he may

select the power or method, and contract for such uses and

appliances as he is not possessed of.

The Chollar Mining Company, for obtaining air du-

ring its work in extending the Zadig Drift, selected the

water flowing through the Sutro Tunnel for power; and,

as the plaintiff in error owned this water, secured from the

owner, by Contract C, the use of this water; and, as a

wheel and blower were necessary for applying this selected

power, had plaintiff" in error to furnish them; and there

being no question in this case that plaintiff" in error com-

plied with this covenant, every obligation of it concerning

air in the Zadig Drift ceased. Perhaps it would be more

accurate to say, no additional obligation was imposed by

the contract. And there can be no such question in this

case, in any way affecting plaintiff in error, as the right of

the Chollar Mining Company to change its power.

The right of the Chollar Mining Company to substi-

tute electric or any other power is not in this' case; nor

whether the water power was adequate, or inadequate, for

supplying the necessary air for economical work.

When, under Contract C, plaintiff" in error gave the

use of the water and furnished the wheel and blower, as it

did, whether the method thus selected bv the Chollar Min-
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ing Company thereafter proved inefficient, was no concern

of plaintiff in error, as it might have been had it contract-

ed to furnish sufficient air.

If, while extending the Zadig Drift, the Chollar

Mining Company for any cause desired to substitute elec-

tricity or any other power, this was likewise no concern of

plaintiff in error, so long as such substitution did not in-

vade any right or property of it not contracted for.

The evidence shows there was no objection to the

Chollar Mining Company substituting electricity for the

water, but solely to the Chollar Mining Company in mak-

ing such substitution going out of the Zadig Drift into the

Sutro Tunnel, and appropriating a right of way through

same to the C. and C. Shaft, some three miles, for string-

ing power wires therein, thus imposing a servitude upon the

property of plaintiff in error without its consent or due

process of law; and because plaintiff in error would not

tamely submit to be thus despoiled of its property, defend-

ant in error asserts a breach of contract.

By Contract C, the Chollar Mining Company had a

grant of the use of the water flowing through the tunnel;

this is specific and can not, by construction, be enlarged.

The contention of defendant in error is, that under this

grant, the Chollar Mining Company had the right to sub-

ject the Sutro Tunnel to other uses, and particularly to

the additional use for the proposed installation therein of

electrictv for power. The grant being the use of the water

flowing through the tunnel, the proposition of the Chollar

Mining Company, to cut out a motor station in the north

side of the tunnel and string power wires through the tun-

nel, was an addition upon the land of plaintiff in error, and
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could not be done without " its permission or the acquisi-

tion of the right, through statutory condemnation proceed-

ings."

Stephens vs. N. Y. O. & W. Ry. Co., 175 N. Y., at

page 83, and authorities cited.

There are few cases in the reports applicable, because

the questions therein have arisen where the grant was gen-

eral or indefinite, and in these cases it has been held that

the right of the grantee, as to what portion of the lands of

the grantor he can occupy, for the exercise of his grant is

not unlimited.

That if a grant of an easement is general and indefi-

nite, and the grantee selects with the knowledge and con-

sent of the grantor, the locus for his easement, this makes

the grant definite, and the grantee can not thereafter, at

will, change the locus.

Outhank vs. L. S. and N. S. R. R. Co., 7 1 N. Y., at

page 197.

Where the court says: "After the grantee had once

laid its pipe and thus selected the place where it would

exercise its easement, thus granted in general terms what

was before indefinite, and general became fixed and certain,

and the easement could not be exercised in any other place."

As to the contract at bar, the place for the exercise of

the grant call it an easement or use on what, is definitely

fixed—"the water flowing through the tunnel." And
placing the wheel and blower at this stream, near the mouth
of the Zadig Drift, on the south side of the Sutro Tunnel,

fixed the locus for the machinery to apply this water power,

and could not be placed in any other part of the tunnel

without the consent of plaintiff in error. And when the
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Chollar Mining Company took its men from their work in

the Zadig Drift, in September, 1900, and put them to work

cutting out the station in the north side of the tunnel, it

was a tresspass upon the property of plaintiff in error, and

all its acts in reference thereto unlawful; and because being

prevented from continuing its tresspass, the defendant in

error sues for and recovers unconscionable damages.

To further illustrate the want of merit in this action,

we here call attention to the recital in the contract, that the

Chollar Mining Company was to extend the Zadig Drift

to the south boundary line of the claim of the Potosi Min-

ing Company; and to do this, the testimony is that the

drift must be extended southerly about one thousand feet.

The Complaint says the Chollar Mining Company extend-

ed this drift southerly about three hundred and sixty feet.

This is explained by the testimony of Mr. Gorham, Rec-

ord, p. 154:

" During the time I was superintendent, the drift was

extended, I think, about 600 feet. It was run a short dis-

tance southerly, or cleaned out a short distance south, and

run in a westerly direction. That contract called for the

extension of that drift southerly; I did not change it, but

it was changed."

Mr. J. H. Kinkead, superintendent of defendant in

error, in the course of his testimony was asked (Record,

P- 375) :

<<Q.—Now, Mr. Kinkead, what was the total length

of all the cross-cuts from the Main Zadig Drift?

"A.—Four hundred and sixty six feet east, and west

about 600 feet.
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" Mr, Baggett—Are these cross-cuts made under the

first contract, or under the other contracts ?

" Mr. Deal—The total length of all the cross-cuts,

either east or west—what I want to get at, is the length of

all the openings made, exclusive of the drift to the south.

" Q.—What was about the length ?

"A.—That we aggregated about a thousand and sixty

feet, and the length of the main drift, I think, was about

1340 feet."

According to this, which is correct, the drift having

been constructed southerly, by plaintiff in error, one thou-

sand feet, the Chollar Mining Company continued it

southerly but 340 feet, then ran a cross-cut west 600 feet.

The distance from the Sutro Tunnel, southerly, to

the south line of the Potosi claim is 2,000 feet. Then,

had the drift been extended southerly the 600 feet run west

the total length of the Zadig Drift would have been 1,940
feet of the 2,coo feet, and the contract practically executed

before defendant in error and the Chollar Mining Company
discovered that the air was insufficient. We claim for this

that, as there is no provision in the contract for running

cross-cuts or doing any work in a westerly direction, and
the air being sufficient for the Chollar Mining Company to

have extended the drift southerly 940 feet, or within 60
feet of the contract point, the Chollar Mining Company
having voluntarily disregarded the contract by running a

west cross-cut 600 feet, if, in so doing, the power for air

was exhausted, this can not be charged to plaintiff in error

as a breach of contract; nor give defendant in error any

cause of action against us.

Again, Record, p. 346, Mr. Kinkead testifies: "I
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bad seen this drift constructed one thousand feet; J had

also seen six hundred more feet run in a westerly direction

—a cross-cut, as we call it. That work was done with that

wheel under difficulties, but it was not sufficient. I never

did try to devise any other means of applying this water

power. We arrived at the conclusion that we would stop,

as it was impossible to do the work any longer with the

appliances we had there; it was not a matter of conven-

ience, but it was a matter of business in mining."

From this it clearly appears that defendant in error

consented to the departure from the contract by the Chol-

lar Mining Company running this west cross-cut; and, as

they were the parties alone interested in this, it was none

of our concern, and we simply object to being held for any

consequences resulting therefrom. It further shows that

plaintiff in error had nothing whatever to do with the stop-

page of the work in the Zadig Drift.

Thus far, it seems somewhat doubtful as to what the

alleged breach of " said contract " in the Complaint was

intended to embrace. This must be looked for in the de-

velopment of the theory of defendant in error during the

progress of the trial. Some idea may be gained from the

testimony of its superintendent, Mr. Kinkead, who says,

Record, p. 331:

" It is practicable to drain, work and mine, the mines

of the Occidental Company, by means of the Zadig

Drift and the Sutro Tunnel, if the Zadig Drift be extend-

ed to the south line of the Potosi. It is not possible, in a

practical business sense, to extend the Zadig Drift further

than it is at present by the water wheel and the power af-

forded by the water running through the tunnel. There is
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not sufficient power, with the wheel, to furnish sufficient

air at the end of that drift for the miners to work continu-

ously. It is not practicable to carry on the work: without

putting in some sort of a plant to furnish air. I went

down there many times and saw the condition; the drift

was verv hot, and the men were not able to work their full

time; thev had to leave their work at the face of the drift

and go back into the main tunnel and taper off, as they called

it; they would become exhausted and would have to quit

then a while and catch their wind, and then back to work

again. * *
I think the men, at that time,

were working ten-hour shifts; their wages were four dollars

per dav : thev certainlv lost one-third of the time, because

of the condition the drift was in. We
could extend that drift by the use of electricity, and the

air and power supplied by it, for one-half the money it

would cost to run the drift under the conditions existing

when the drift was stopped, and in one- half the time."

These are certainly potent reasons to be presented to

their corporations in favor of making a change of methods;

but how does all this connect plaintiff in error contractu-

ally with their proposition ?

It also admits they had the use of the water, the wheel

and the blower, which were all the plaintiff in error con

tracted to give them. It further says, the Occidental M ne

can not be worked or mined from or through the Zadig

Drift and Sutro Tunnel, unless the Zadig Drift be ex-

tended to the south line of the Potosi. Under the evi-

dence, whose fault prevented the drift being so extended r

Certainly not the fault of plaintiff in error.

Whose business was it to extend the drift there :
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Plaintiff in error never so contracted.

Had plaintiff in error contracted to extend this drift

to the south line of the Potosi and stopped at 240 feet,

and then tunnel west for the St. John claim, well might de-

fendant in error say there was a breach of contract.

The theory of defendant in error was declared during

the examination of Superintendent Ross, for defendant in

error. While being examined with reference to the cost of

different methods of working the Occidental Mine, he was

asked by counsel for defendant in error, Record, p. 262:

" Q.—At what point, above the Sutro Tunnel level,

did you find water standing in that mine, in the works of

the Occidental ?

" The defendant objected to the question, on the

ground that it is incompetent, irrelevant and immaterial;

that it forms no sort of basis, nor could it form a basis for

damages resulting from any breach or alleged breach of the

contract sued on; that, if there is any damage at all, it

would be remote and speculative.

" The Court— I do not understand, from Mr. Deal,

that he was introducing this testimony as an element of

damage, but was introducing it to show the difficulty of

working it—that the mine could not be worked except in

that way.

" Mr. Deal—It is for the purpose of showing facts

from which the direct consequences of the breach of the

contract can be drawn, for the purpose of showing, first,

that by running this drift until it reaches our mining

ground, that the water above the tunnel would be taken

from the mine, so as to make it less expensive to work;

and that, in the second place, that unless we are allowed
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to do this from this level, we will be obliged to incur a

very large expense in excess of some $100,000 or $200,000

over and above what it would cost to work our mine from

this level, which the contract gave the right to do. We
claim that it is a direct consequence of the breach of the con-

tract."

That is, because the contract says: When the Zadig

Drift reaches the Occidental Mine, the defendant in error

shall have the free use thereof for working its mine. It

devolves upon the plaintiff, in error to see to it that the

drift to be extended to such mine, in order that the de-

fendant in error may be afforded the opportunity of exer-

cising the privilege granted. In other words, the grant of

a privilige obligates the grantor to furnish all means and

facilities the grantee may demand, to enable him to enjoy

the granted privilege.

The theory assumes that the contract obliges us to

extend the Zadig Drift to the Occidental Mine, and that

the right to work this mine from the Zadig Drift, includes

the right to occupy the Sutro Tunnel for the installation

of electric power therein, because by this power they could

run that west cross-cut to the St. John claim for " one halt

the money " it would cost to extend it by the water power.

Just as well say, plaintiff in error is bound, when de-

fendant in error reaches its mine, to see that the mine is

worked.

The logic of the theory is that Contract C binds plain-

tiff in error to go from the Sutro Tunnel by the Zadig

Drift to the Occidental Mine, and then operate the mine.

And further, that so far as the extension of the Zadig Drift

to the south line of the Potosi is concerned, Contract C
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surrenders the Sutro Tunnel to the mining companies.

We submit this is making a contract for the parties; not

taking the contract as made by the parties. Was said

theory adopted by the learned trial court?

When Mr. Deal, for defendant in error, announced

the theory, Mr. Baggett, of counsel for plaintiff in error,

said, Record, pp. 262-3:

" My objection is broadly stated that it is not within

the rule of the measure of damages—any rule I know of."

" The Court— I do not lcnow exactly what it will be,

or how wide open it will throw the field of investigation,

but I shall allow the testimony at the present time; if I

shall change my mind about it, 1 shall reserve the right to

strike it out.

ct To which ruling the defendant duly excepted."

So were the rulings to the close of the testimony for

defendant in error. When we made our said motion, to

strike out the testimony, and for an instruction that the

jury find for plaintiff in error, which the learned trial court

denied, then, as we claim, upon the theory of defend-

ant in error, but further to ascertain the view of the learned

trial court, as to the theory of this case, we may refer to

.

the opinion of the court upon any question arising in

the case, though such question may not be here for review;

after the verdict in this case, a motion for a new trial was

made by the plaintiff in error. In the opinion of the

learned trial court, denying the motion, Record, p, 679,

is this:

" If the principles of law, announced by the court as

to the right of the plaintiff to recover, under the contract,

are correct, etc.," and then referring to the rule of damages,
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in Vol. i, Suth. on Damages, par. i ;o, savs: "Under

this rule it was admissible for plaintiff to show that it had

no other accessable means to reach its mine, for the pur-

pose of extracting ore therefrom, than through the tunnel,

except by sinking a shaft from the surface.

" The testimony of Mr. Ross, as to what would be in-

curred in sinking a double compartment shaft, with stations,

could not be considered as the correct measure of damages,

because the party might never sink such a shaft; it was too

remote and speculative; but the fact that the mine could

not be worked in any other way than from the surface, was

a proper matter for the jury to take into consideration in

determining what was the actual loss to plaintiff in being

deprived of working through the tunnel, as provided in the

contract."

Thus showing the theory of this case, announced by

the defendant in error, was adopted by the court below,

with all due respect for the learned trial court, we, respect-

fully submit, that, the permission or privilege given de-

fendant in error by the contract to work its mine through

the Sutro Tunnel, is not the question in the case at bar

nor is it within the allegation of the breach, unless the

grant of this right of way through the tunnel imposes upon

plaintiff in error, the obligation to extend the Zadig Drift

to the Occidental Mine; for the contract savs: When the

drift shall reach the mine the defendant in error shall have

the right to work its mine through it.

It would seem, in view of this theory, necessary to de-

termine what the phrase, " right to work its mine through

the tunnel " means. Is it definite or indefinite, obvious or

ambiguous ? We claim it has but a common every dav signi-
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fication—the right to pass through the tunnel to and from

its work in the mine; and this is what Contract C itself says

when it says: " whenever said drift shall reach the mine or

can be worked from the drift, it shall have the free use of

the drift for working its mine." Why ? because until the

drift should reach the mine, no work could be done in the

mine through the drift, and the grant, otherwise, would be

idle, as we have seen Mr. Kinkead testifies, and correctly,

that the Occidental Mine can not be worked through the

tunnel, unless the Zadig Drift shall reach it.

How could defendant in error be " deprived of work-

ing through the tunnel, as provided in the contract," un-

less the Zadig Drift connected the mine with the tunnel ?

and what have we, under the contract, to do with working

such connection ? We are not, in any way, obligated to

connect the mine of defendant in error with our tunnel, so

that it may be able to work its mine through the tunnel.

In common speech, their theory is simply this: The

Occidental people wished to work their mine at the same

level as the tunnel, and we agreed to connect the tunnel

with the mine for that purpose.

The principles of law referred to by the learned trial

court are based upon the above theory, but if the theory is

inccorrect the principles are not applicable, though correct

as abstract propositions of law.

The phrase, " shall have the right to work its mine

through the tunnel," is thus seized upon by defendant in

error to sustain its alleged breach of the contract, when

neither its complaint nor its evidence shows that this right

was ever denied or in any way ever interfered with by us.

It does seem to us that the attempt of the Chollar
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Mining Company to take possession of the Sutro Tunnel,

to install therein electricty, has no relation to the right of

defendant in error to work its mine through the Sutro

Tunnel, as alleged.

As to the Sutro Tunnel, the only right given by the

contracts, is the right, after these Brunswick Mines shall

have been connected therewith by the Zadig Drift, the

owners of such mine have, while working or operating such

mines, to pass through the Sutro Tunnel to and from the

mouth of the Zadig Drift, as here they must leave the tun-

nel and go through the drift to their mines. This is all

there is or can be in the phrase, " the right to work through

the tunnel." Yet the defendant in error claimed, and the

learned trial court sustained the claim, that by reason of

this phrase, the Chollar Mining Company had the right, in

September, 1900, to transfer its work, under Contracts B

and C, from the Zadig Drift to the Sutro Tunnel, and

there cut out a station in the north side of the tunnel, op-

posite the mouth of the Zadig Drift; and in^addition, to

appropriate
1

a right of way through the Sutro Tunnel to its

north lateral; thence through this to the electric power sta-

tion at the C. and C. Shaft, for stringing power wires to

carry the current from said power station to the machinery

in the said station opposite the mouth of the drift, thus

imposing a servitude upon the property of plaintiff in error

without its consent.

In the phrase, "work their mines," as used in the

contract, the work referred to is work in the mines, not

w.ork in the Sutro Tunnel; consequently no cause of action

could arise under this clause of the contract, relied on by

the defendant in error, until the mines shall have been con-
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nected by the drift with the tunnel, and we refuse to permit

them to go through the tunnel to the Zadig Drift; or per-

mitting them thus to go, refuse them permission to continue

through the drift to their mines. But this action is based

upon no such cause.

The proposed work in the Sutro Tunnel, by the Chol-

lar Mining Company, being outside of any contract and a

threatened continuing trespass upon the property of plain-

tiff in error, its refusal to permit such work to proceed

cannot be construed as a breach of contract, nor as giving

defendant in error any cause of action.

To hold otherwise would be to deprive an owner of

his property without his consent, and without due process

of law. And when, in the progress of a trial, the evidence

shows that such would be the effect of a possible verdict,

it is within the power of a court to direct a proper verdict,

and a refusal to do so is reversabie error.

Recalling that Contract C refers to Contract B, which

requires the Chollar Mining Company to extend the Zadig

Drift to the south line of the Potosi claim, to do which,

the drift must be extended southerly.

When, therefore, the Chollar Mining Company, under

these contracts, extended the drift southerly but 340 feet,

then changed the work to mining a west cross-cut for the

St. John claim, it disregarded both contracts.

One party, by departing from a contract cannot im-

pose any liability upon the other; and as the plaintiff* in

error is not a party to Contract B, no cause of action could

arise, thereunder, against it; and if defendant in error, a

party thereto, had any caus« of action arising thereunder,

it would be against the Chollar Mining Company, the
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party disregarding the contract; and as to Contract C, if a

cause of action had arisen thereunder against the plaintiff

in error, it would be in favor of the Chollar Mining Com-

pany, between whom alone are the covenants of the con-

tract, and could not possibly arise in favor of defendant in

error, for under Contract B, the Chollar Mining Company,

alone, was responsible to defendant in error for the Zadig

Drift reaching its mine.

Under Contract C, plaintiff in error was alone obli-

gated to furnish the Chollar Mining Company the use of

the water flowing through the tunnel and to furnish a wheel

and blower, which it did; hence the failure of defendant in

error, by its evidence, to sustain its alleged cause of action.

Further: Mr. Gorham, in his letter, supra, regard-

ing the proposed installation of electricity, in the Sutro

Tunnel, says: It was for operating two 5-horse power

motors; one to furnish air to the Zadig Drift, and one to

furnish air to the Savage or North Drift.

This was a repudiation of the contract sued on, for

there is not a word in the contract about the North or Sav-

age Drift, nor any use of anything given for work on the

north side of the tunnel; and yet, because we would not

consent to the taking of the Sutro Tunnel for the North

Drift in conjunction with the Zadig Drift, they declare a

breach of contract, where no contract is, and hold us for

$50,000 damages.

The evidence shows that the alleged breach is unsus-

tained, for the facts proven and relied on by defendant in

error, to sustain its allegation, are without the contract, and

occurred while the Chollar Mining Company was trespas-

sing upon the property of plaintiff in error.
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It also appears, from the evidence, that at the time

Contract C was entered into, there were different powers

known among mining men on the Comstock for supplying

air in underground mining. Mr. Gorham tells us, steam,

water, compressed air, and electricity. Any one of these

the Chollar Mining Company could have selected, and

contracted concerning it. Which should be selected was

entirely with the Chollar Mining Company, and was no

concern whatever of the plaintiff in error.

Had the Chollar Mining Company selected electricity,

there would have been a verv different contract from Contract

C. It would have read something like this: "And the

Comstock Tunnel Company does hereby give to the Chollar

Mining Company the right to cut out a station in the north

side of the Sutro Tunnel, opposite the mouth of said

Zadig Drift, sufficiently large for the reception of the

necessary electric machinery to force air into and through

said air pipe to the end of said drift, as extended; and fur-

ther, gives a right of way, from said station, through said

Sutro Tunnel to the mouth of its north lateral tunnel;

then through said north lateral to the C. and C. Shaft, for

the purpose of stringing power wires."

Suppose there had been some such contract as this,

under which work extending the Zadig Drift was com-

menced, and during its progress the Chollar Mining

Company concluded to substitute the water flowing through

the tunnel for electricity, would it, in making such change,

have any right to take that water, for such purpose, with-

out the consent of plaintiff in error? No more had it

the right to take the Sutro Tunnel, in changing from water

to electricity.



31

The mistake of defendant in error is, it desires to

read into Contract C the supposed covenant.

From its contention, it might suit it better to have

read into Contract C the following: "And the Comstock

Tunnel Company, during any work in or from the Zadig

Drift, either in extending said drift to the south line of the

claim of the Potosi Mining Company, on the Brunswick

Lode, or running cross cuts therefrom, does hereby agree

to furnish sufficient air to enable the Chollar Mining Com-

pany to carry on such work economically."

Unless some such provision is read into Contract C,

defendant in error proved no cause of action.

Defendant in error, basing its contention on the grant

of its right to work its mine through the Sutro Tunnel,

when the evidence clearly shows this is not involved in the

case, the single inquiry is: does the refusal of plaintiff in

error, without a written contract therefor, to permit the

use of the Sutro Tunnel for the proposed installation of

electric power, constitute a breach ot Contract C ? con-

cede the right of the Chollar Mining Company, to at any

time change its power, yet in making such change, if any

use, right, privilege, or concession is required than con-

tracted for. These are not within the contract, and any ap-

propriation ot same, without contracting therefor, or pro-

ceeding under power of eminent domain, is unlawful, and

the refusal of the owner to permit such appropriation can

not be construed as a breach of contract, if the axiom,

" that the owner of property has complete dominion over

it against private appropriation," be true.

There is, however, something said in Contract C about

the use of the Sutro Tunnel, while the Chollar Mining
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Company was extending the Zadig Drift, as to which Mr.

Gorham, Record, p. 164, says: "I understood, from the

contract, that the men working in the drift had the right to

come up through the tunnel, from Sutro City up to the

Zadig Drift, and that was the way they were to come."

So far as the work of extending the Zadig Drift is

concerned, this is the sole right or privilege given by con-

tract C, respecting the use of the Sutro Tunnel.

From this, how could the Occidental Mining Com-

pany conclude it had the right to take its men from their

work in the Zadig Drift, and put them to work in the

Sutro Tunnel cutting out a station in its north side?

The contract is not for any work on the north side of the

tunnel, but on the south side only.

Defendant in error introduced, preliminarily, much

evidence as to whether the installation of electricity, in the

Sutro Tunnel, as proposed, would practically interfere with

the ordinary operations of the tunnel, but the case, subse-

quently made by the evidence, as to the alleged breach,

shows, as we claim, that all that line of testimony is wholly

immaterial, because based upon an assumed right, under

the contract, to install electricity in the tunnel, which is dis-

proved by the contract itself. Jt also involves an erro-

neous principle, that the property right in the tunnel is a

qualified right in the grantee, under said Act of Congress.

For if the grant by Congress to A. Sutro, his successors

and assigns, and the declaration in the various agreements

with the Comstock Mining Companies, that A. Sutro, his

successors and assigns, are the owners of the Sutro Tunnel,

vest in them the property right in the tunnel, no one can,
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without the consent of the owner, perform any act, exercise

any dominion or authority in or over the Sutro Tunnel.

Analyze the evidence as we may, it fails to connect

with the alleged breach. And whenever the evidence does

not sustain the allegation, there is no case to go to a jury.

It is certainly a mistake to say, that, because the Chol-

lar Mining Company, in extending the Zadig Drift, had

the right to change from one power or method to another,

it 'had the right to take any property, right or use of the

tunnel company deemed necessary to render such power

available.

We never insisted that the drift should be extended

by water power. It was nothing to us what power was

used. Our objection was not to the power, but in making

the proposed substitution, they infringed upon our rights

and property without our consent, and contrary to the prin-

ciples so well stated by President Roosevelt in his message

in 1903: "Everyman must be guaranteed his liberty and

his right to do as he likes with his property or his labor,

so long as he does not infringe the rights of others. No
man is above the law, and no man is below it; nor do we
ask any man's permission when we require him to obey it.

" Obedience to the law is demanded as a right, not as

a favor."

This confirms our proposition that the right of the

Chollar Mining Company to change its power, does not

give it any right to trespass upon our property; and the

Sutro Tunnel being unquestionably our property, the law

guarantees us against any interference therewith. And,
again, we repeat that if the Chollar Mining Company de-

sired or needed, in its proposed substitution of power,
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additional right or privilege of us, the law is as stated in

Stephens vs. N. Y., O. & W. Ry. Co., supra. And the

Chollar Mining Company must, by purchase or through

condemnation proceedings, obtain from us such additional

right or privilege. And the evidence showing it did neither

of these, but, upon its own motion, entered upon our prop-

erty, the objection thereto was not a breach of the contract;

and this fact, relied on by defendant in error, does not sus-

tain the allegation of its complaint, and our said motion

should have prevailed.

We insisted, as the evidence shows, that they enter

into a written contract with us, which they failed to do.

It thus seems to logically follow, that the gravemen of the

alleged breach is our insistence on a written contract, and

our refusal to surrender any right or property without such.

If the Chollar Mining Company, for the purpose of

extending the Zadig Drift to the south line of the Potosi,

had complete dominion over the Sutro Tunnel, we are not

in court, unless, perhaps, to show it was not extending the

drift to the Potosi, but going away from it.

Defendant in error, however, claimed that its evidence,

prima facie, proves the alleged breach, because it says: " by

the contract we gave it the right to work its mine through

the Sutro Tunnel; and to work its mine through the tun-

nel, it is necessary that the Zadig Drift be extended to the

south line of the Potosi; and when we stopped the con-

templated work in the Suto Tunnel, we prevented and

stopped all work in the Zadig Drift; and without electric

power through the tunnel, the work that was then being

done in the drift, to wit, west cross-cutting, could not

Jonger be carried on as it should; not that they could not
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continue the work, but if they did, the cost would be too

much." It seems a complete answer to this is: That the

plaintiff in error is, by contract, in no manner "concerned

in the question of the cost of extending the Zadig Drift;

nor, in fact, whether it was extended at all.

That it was a question of cost, only, that influenced

the mining companies in making this change of power, we

refer to the testimony of Mr. Gorham, Mr. Kinkead and

Mr. Ross, for defendant in error. Again, referring to the

testimony of Mr. Gorham, Record, p, 164, we have:

" Q — It is not impossible, is it Mr. Gorham, for

you to day to continue that drift ?

"A.— It could be done; yes sir.

" Q — But you think it would be done at greater cost?

"A.—Much greater cost and greater delay; so there

would be no object in doing it.

" Q-—But there would not be an absolute prohibition,

by the fact you had the old method ?

"A.—We could adopt the old method and still con-

tinue the drift slowly, at great cost."

Mr. Ross, Record, p. 200:

" Q-—Would it be possible?

"A.--Certainly; it is possible to extend the drift, but

at a terrific cost for air to be forced in to the end of the

drift; and the miners could not possibly do near as much

work as with a sufficiency of air." And again, at page 284
of the Record, he says: " I have already testified that I

did not believe it was impossible to extend that drift—the

Zadig Drift—from a thousand feet to the Occidental Mine;

1 am aware the drift was constructed a thousand feet with

this water wheel.' It furnished the air that enabled the
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the Zadig Drift, six hundred feet; if my measurement was

correct, the distance from the end of the Zadig Drift was

nine hundred feet to the south line of the Potosi ground;

but the figures are all on the map, and the scale is there.

It is two thousand feet from the tunnel to the end of the

line. There are two points you can measure from to ascer-

tain the exact distance; from the end of the drift, the point

at which it was when the work was stopped, to the south

line of the Potosi, and the end of the cross cut run west-

erly; there is not much difference between the two points;

* that drift would have to be extended verv

close to nine hundred feet to reach that line.

" If they did run this cross cut six hundred feet bv

the use of the water wheel as a power, they could have run

southerly six hundred feet by the use of the same power;

there would be no difference.

" Q.—And from your experience, as a miner, do you

say whether or not that drift could have been extended

with that water wheel to the south line of the Potosi ?

"A.— I believe it could be, at a very great expense,

etc."

This is the testimony of a practical miner, who says,

from measurement the distance from the end of the drift to

the Potosi south line is nine hundred feet. This would

make the distance run southerly by the Chollar Mining

Company one hundred feet, which agrees with Mr. Gor-

ham when he says, the drift was extended southerly a short

distance, or cleaned out a short distance south, then turned

west.

Mr. Kinkead, Record, p. 344, says: " I admit it is
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possible, of course. I heard Mr. Ross say it could be

finished, and he is a good mining man, but I didn't say it

was practicable. He said it could be done, and I say it

could be done. I heard Mr. Gorham say it could be done,

and I say it could be done; it is possible; and the only

difference between doing it that way and by means of the

electrical outfit that we are endeavoring to put in there, was

simply a question of the difference in the cost of doing it."

Here we have a succint statement of the whole prop-

osition; and again we ask, what had the plaintiff in error,

under the contracts, to do with the cost of extending the

Zadig Drift ?

The foregoing is the testimony relied on by defendant

in error to sustain its alleged breach of contract, for there

is no other testimony relating to the facts of the case. And

it being conclusively proven that the Chollar Mining Com

pany quit all work in the Zadig Drift of its own free will,

and with the consent of defendant in error, thus annuling

Contract B. As to the extension of the Zadig Drift, these

mining companies stood as though no contract had ever

been made for extending the Zadig Drift, as Contract C

is not a contract for extending the Zadig Drift, on the part

of the plaintiff in error. And we are brought again to the

one fact in this case, that plaintiff" in error objected to the

Chollar Mining Company, without a written contract, carry-

ing on the proposed work in the Sutro Tunnel.

Hence we claim, that the evidence of defendant in

error, and these contracts are of its evidence, shows con-

clusively that the alleged breach is not only not proven,

but is disproved.

The very order in which the defendant in error intro-



38

duceci its evidence, shows it could not prove a breach of

contract, for it assumed a breach, and proceeded to lay a

foundation for an inference of damages, as it said, supra:

" To establish facts from which could be drawn the direct

consequences of the breach." Not facts showing a breach

nor facts showing the loss to defendant in error bv rea-

son of the breach; and its reason for thus proceeding it

states to be, that the contract said it could work its mine

through the Zadig Drift, thus further assuming, as it knew

the drift had not reached its mine and that its mine could not

be worked through the drift, the contract obligated us to

extend the drift to the mine. Now, while a party has a

right to select the order in which he will introduce his evi-

dence, yet, when all his evidence is in, his case made, we

can then look back to the announced purpose of his testi-

mony; and if such purpose is foreign to the issue, then the

testimony becomes immaterial, and should, on motion, be

stricken out. The purpose in the case at bar being, as

announced to show, that we had prevented defendant in

e'rror working the mine through the Zadig Drift, and this

not being the issue, the evidence could not be material.

As a matter of fact, the proposition of defendant in

error, and adopted by the learned trial court, is this: That

the defendant in error is entitled to recover in this action be-

cause, through our fault, the Zadig Drift was not extended

to the south line of the Potosi; and to sustain this, prove

the single fact that we stopped the Chollar Mining Com-
pany from its proposed work in the Sutro Tunnel, which

we submit is not within the allegation of the Complaint.

We have not in mind the proposition of a defective state-
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ment of a cause of action, but, that the cause of action

alleged is not supported by the evidence.

Mr. Ross testifies, which is correct, that the Occiden-

tal Mine is distant, southerly, from the Sutro Tunnel, two

thousand feet. What, then, is the " right to work this

mine through the Sutro Tunnel?" Common sense would

say, "a right to pass through and from," for the work re-

ferred to is work in the mine—not in the tunnel; and we

repeat, the work contracted for in Contract B is neither in

the mines nor Sutro Tunnel, but alone in the Zadig Drift,

to stop at the south line of the Potosi; and the Chollar

M'ning Company, alone, contracted to do this work.

It being anadmitted fact in this case that the Zadig

Drift must first reach the Occidental Mine before defend-

ant in error can possibly work it through the Sutro Tunnel

;

and it being a further fact, that said drift has never reached

the mine, and we never contracted that it should reach the

mine, nor guaranteed that defendant should be enabled to

work it, there was no cause of action shown by the evidence.

If, as claimed by defendant in error and held by the

learned trial court, that the object of all these contracts is

the working of the Brunswick Mines, whose object is it?

Certainly the mining companies who own the mines and

have the right to work them, independent of contracts, but

not the object of the plaintiff in error, which has no interest

in these mines and could not do, nor direct any work in them

without the consent of the owner. So the mutuality nec-

essary for a contractual obligation is wanting as to working

these mines, and we again say, apply to all these contracts,

the usual and ordinary canons of construction, all they do

or purport to do, is to give these mining companies the right
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of passing through the Sutro Tunnel to their mines when-

ever they can do so.

If the contracts were, that the plaintiff in error should

work the Occidental Mine through the Sutro Tunnel, a

very different question would be presented, but as we have

said, these are not contracts for plaintiff in error to opper-

ate these mines. We claim that the contract sued on shows

the primary object to be on the part of the Chollar Min-

ing Company to carry out its covenant in Contract B, to

extend the Zadig Drift to the south line of the Potosi

claim; the matter of extending the Zadig Drift was wholly

among the mining companies by Contract B, but this con-

tract was of no avail as to the purpose expressed without

permission from plaintiff in error to go into the Zadig

Drift; and the object of Contract C was to obtain this per-

mission, but other concessions were desired, and as plaintiff

in error was willing to give them, they are in the contract,

such as the use of the water flowing through the tunnel

and the privilege, when the drift reached the mine, to pass

through it, and that upon this, defendant in errop seeks to

fasten upon plaintiff in error the obligation to work its mine

through the Zadig Drift.

The practical proposition involved in the contention

of defendant in error is, when the contract says these min-

ing companies shall and do have the right to work their

claims on the Brunswick Lode from said drift, subject to

and upon the terms and conditions set forth in the con-

tracts in force between said companies and said Comstock

Tunnel Company.

And, " it is further understood and agreed that the

said Zadig Drift and the extension thereof, with the appur-
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tenances, shall be the property of the Comstock Tunnel

Company; and that the companies whose claims are reached

or may be worked by or from said Zadig Drift, shall have

the free use thereof for working and mining their respect-

ive claims on the Brunswick Lode."

That it necessarily follows therefrom, the Chollar

Mining Company had the grant of the use of the Sutro

Tunnel, for the purpose of installing therein electricity, to

be used as a power in place of the water flowing through

the tunnel; and insists that such a construction must be

given to this language of the contract.

It would seem more logical, as well as consistent, to

claim that to enable them to work their mines, this was

necessary, as it has been said " necessity knows no law."

Even this, however, would not agree with the proposition

of Mr. Gorham, his letter, supra, referred to: that if

plaintiff in error would permit them, without a written

contract, to proceed with their proposed installation, all the

electrical appliances would be removed from the tunnel

when the work in the Zadig Drift should end. This sim-

ply means when the drift shall reach the south line of the

Potosi. So the purpose of the proposed installation was

not for the " work " in the mines mentioned in the con-

tract. Had it been, Mr. Gorham would not have pro-

posed to remove it as soon as he completed the Zadig Drift.

This certainly removes from this case any question as

to the mining and working of the Brunswick Lode mines,

which, as we have said, can not arise under these contracts

until said mines shall have been connected with the Sutro

Tunnel by the Zadig Drift,iwhen, if defendant in error

desired to "work and mine'i the Occidental Mine, "by
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or from said drift," and we objected to its going through

the drift, it could insist upon our contract. And we re-

peat that, so far as the actual work to be done in the earth,

the contract limits it to work in extending the Zadig Drift,

and does not, by any means, involve any question as to

the right of the Chollar Mining Company, while doing

this work, to change its power.

At different stages of the case, as shown by the record,

occurred the proposition, that because the Chollar Mining

Company had the right to change power, it had the right

to appropriate such property ot plaintiff in error as re-

quired to make the substituted power available. Just as

well say, the grant of the use of the water flowing through

the tunnel, includes the grant of the use of the Sutro Tun-

nel for any substituted power.

It may be conceded, as a fact, that electricity could

not be made available for use as a power in the Zadig

Drift, without the use of the Sutro Tunnel, for motors,

transformers, compressors and stringing power-wires; and,

also, that without extending the Zadig Drift to the south

line of the Potosi, the defendant in error can not work its

mine by or from the Sutro Tunnel and said drift; but how,

under the contract, can it be said that plaintiff in error is

in any way contractually concerned with these conditions?

We might consider this right to change power from

another stand point. The water power contracted for was

made available by placing a wheel over and extending into

the flowing water, being what is called an undershot wheel,

so constructed that the moving water revolved it, and be-

ing connected with the blower or fan, near the air pipe ex-

tending through the drift, communicate its momentum to
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the fan, causing it to revolve, thus forcing air into and

through the air pipe to the point where to be used, that is

where work is being done. Necessarily so much of the tun-

nel space as this wheel occupied was ceded by Contract C
to the Chollar Mining Company, and had it, in changing

its power, used only the space occupied by the wheel, it

might, under Contract C, put in its substitute power. Or
it might be more to the point to say, it had the right to

replace the wheel by any other appliance that would get

more power out of the water; but when in the proposed

substitution the water was entirely discarded, new condi-

tions arose which were not provided for, nor contemplated,

in the contract.

The water turned the wheel near the mouth of the

Zadig Drift. The electicity required to be brought on

wires strung through the Sutro Tunnel from the C. and C.

Shaft, three miles from the mouth of the drift. How can

Contract C be read to include these electric conditions ? If

not, the evidence utterly fails in proving anv breach of

contract.

Had the Chollar Mining Company proposed to re-

place the wheel by machinery, to which the water flowing

through the tunnel was to be applied, occupying the part

of the tunnel occupied by the wheel, and plaintiff in error

had prevented such change, there might be some claim that

we had deprived them of a right under Contract C; but

there is nothing of all this in the record, for the evidence

clearly shows that the Chollar Mining Company abandoned

the water, and the space of the tunnel occupied by the

wheel, and appropriated the said station in the north side

ot the tunnel, and proposed, thence to take a right of way
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through this tunnel to its north lateral, then through this

to the C. and C. Shaft, and impose a servitude thereon by

stringing electric-power wires.

The evidence shows there was no objection to chang-

ing the power, but the sole objection was to the Chollar

Mining Company taking the Sutro Tunnel, in making

such change, without the consent of the owner.

But, says defendant in error, you gave us the right to

work our mines through your tunnel, and this gives us the

use of the tunnel for any purpose looking to reaching our

mines, so they can be worked.

Undoubtedly, so far as these mining companies were

concerned, their purpose was, by the Zadig Drift to reach

their Brunswick mines, and to prospect them at the depth

of the Sutro Tunnel level. They owned these mines, and

had the right to work and prospect them by any means

they possessed or could acquire; hence, so far as the con-

tracts are concerned, they were not to give these mining

companies any right to work their mines. This the plain-

tiff in error did not have to give, and it is misleading to

sav that the object of these contracts is the working of

these mines. Grant this may have been the purpose of

the owners, as declared in the contracts, they say what they

intend to do, but this does not bind them contractually to do

it, for, if thereafter, they concluded not to do any work in

their mines, though the drift reached them, plaintiff in error

could have no cause of action against them for a breach of

contract; hence, that part of the contract is a mere declara-

tion on the part of these mining companies, and not a cov-

enant of the contract.

The covenantal obligation of the contracts as to this,
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is; When the mines on the Brunswick Lode are being

worked by the owners, the plaintiff in error shall allow the

use of its tunnel and drift for going to and from their

mines.

To illustrate the entire proposition from the evidence,

take the Occidental Consolidated Mining Company, de-

fendant in error, owning the Occidental Mine on the

Brunswick Lode, south two thousand feet from the Sutro

Tunnel. Say it desired to reach its mine from the Sutro

Tunnel level. To do this, what in mining is called a drift

must be constructed, or as is generally said run, southerly

from the tunnel a distance of two thousand feet; conse-

quently, concluding in 1891 to begin the work of connect-

ing its mine with the Sutro Tunnel, it, by Contract A,
hired plaintiff in error to run one thousand feet of this

drift, which the plaintiff in error did, thus completing Con-
tract A, as to this. Plaintiff in error was under no further

obligation as to the remaining one thousand feet of the

drift and defendant in error did nothing else in this behalf

until the year 1899, when concluding to complete the drift

to its mine, for the south line of the Potosi is the north

line of the Occidental, associated with itself for this pur-

pose alone, by Contract B, the Chollar Mining Company
and the Potosi Mining Company, and hired the Cholkr
Mining Company to do the work, the three mining com-
panies equally to bear the expense. By this contract the

option mentioned in article seventh of Contract A was

withdrawn.

The Chollar Mining Company then, that it might be

enabled to carry out its covenant with its associates in Con-
tract B, concluded with plaintiff in error, Contract C, for
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certain concessions therein named, which being granted,

plaintiff in error had nothing further to do with the work

of extending this drift the additional one thousand feet,

thus demonstrating the untenableness of the theory of de-

fendant in error.

It seems difficult to connect Contract B, as a contract,

with Contract C, or define the beneficial interest of defend-

ant in error in Contract C.

Grant that defendant in error had an interest, as owner

of the Occidental Mine, in having the Zadig Drift con-

tinued to its mine. It had, by Contract B, devolved the

doing of this upon the Chollar Mining Company, and

not upon the plaintiff in error; and therefrom, it does

seem that the interest of defendant in error was in having

the Chollar Mining Company carry out Contract B, and

by this suit is seeking to substitute plaintiff in error for

the Chollar Mining Company in Contract B, for Contract

C is between the plaintiff in error and the Chollar Mining

Company only; and there being no complaint by the Chol-

lar Mining Company of any breach by us of Contract C,

and no proof by defendant in error of any breach, there

was no cause of action proven.

If, by any possibility, these contracts could be read to

impose upon plaintiff in error the duty of connecting the

Sutro Tunnel with the Occidental M ine by the Zadig Drift,

there would, in a proper action, be ground for complaint

against us Or had we granted the use of the Sutro Tun-

nel for making such connection, the Chollar Mining Com-

pany might, if running southerly, complain that we had

denied it this use; but, as it admits the running was west-
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erly for the St. John claim, and not southerly for the south

line of the Potosi, such complaint could not be sustained.

That such was the reading of these contracts by de-

fendant in error and the learned trial court, we refer to the

Record, p. 254, where, during the testimony of Mr. Her-

man Zadig, we have: "I was the starter of that work
under the original contract marked 'Exhibit A'; and was

also considered the man to handle this business, to make
these contracts, and whatever arrangements could be made
with you, Mr. Deal.

"Q-—What, if any connection, is there, or was there,

in your negotiations with Mr. Leonard as to these other

two contracts, ' B ' and « C '—between these ' B ' and ' C '

— under the long contract marked « Exhibit A' ?

" The defendant objected to this question, on the

ground that it is irrelevant, incompetent and immaterial for

any purpose; and that the contracts are clear and speak for

themselves.

" Mr. Deal—J offer to show by this witness that Con-

tracts ' B ' and ' C ' were made for the purpose of carry-

ing out the contract that was originally made,"

Whereupon the court overruled the objection, to which

ruling the plaintiff in error duly excepted and has assigned

said ruling as error.

We insist that the ruling on this was manifest error,

as it informed thejury they were to consider Contracts "B"
and " C " as made to carry out Contract "A," and gave the

defendant in error the right to claim, that by Contract "A"
we were hired to run the drift southerly two thousand feet,

and not one thousand feet, as the contract reads; and as we
ran one thousand feet only, they were entitled to recover as
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special damages the money they had paid us for running

these one thousand feet. As note the answer to Mr. Deal's

question.

" C A,' ' B ' and ' C ' contracts were made to get up to

the Occidental line and carry out the first contract, which

we originally made."

If all this means any thing, it is this: because the plain-

tiff in error did not connect the Sutro Tunnel with the

Occidental Mine by the Zadig Drift, it violated its con-

tract, and hence liable for all moneys paid it on account of

said drift. But how is this reconcilable with the testimony

of H. M. Gorham, Superintendent of the Chollar Min-

ing Company, which made Contract C with plaintiff in

error, Record, p. 170, where he says:

" I told Mr. Leonard, in reply to the suggestions

contained in the letter to me for the Comstock Tunnel

Company to do the work of running the drift, that the

mining companies would not permit the superintendence

to go out of their immediate control; that they wished to

know what was going on in the drift themselves, without

having it filtered through other parties; and that it would

be impossible for me to present such a question as that to

them for that reason. I said to Mr Leonard: ' If I were

you, I would not say anything about that, for the reason

that I am positive, from my conversation with the officers

of the company, they will want to have the direction of

the work themselves.'
"

What now becomes of the
;
assertion that Contracts

" B " and " C " were made to carry out Contract "A" ?

It is without any foundation and wholly imaginary.

Here we have the positive ^vidence that, after the ex-
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ecution of Contracts " B " and " C," these mining compa-

nies refused to consider any proposition from plaintiff in

error as to its doing the work of extending the Zadig Drift.

It was natural for it, being in the tunnelling business, to

enquire what it was costing them to extend the drift, and

when informed, to say it so considered: "I think I can

do the work cheaper." Every contention of defendant in

error, as to the breach of the contract sued on, is disproved

by the testimony.

Under Contract " A," plaintiff in error was to run

the drift one thousand feet, pay the cost thereof, which de-

fendant in error agreed to repay; and this cost, according

to the Record, p, 341, was $31,473.72. If, as we claim,

under Contract "A," plaintiff in error was not obligated to

run this drift beyond one thousand feet, the payment of

this $31,473.72 by the defendant in error is immaterial in

this case; and it was prejudicial error to admit, over our

objection, evidence relating thereto.

And we further submit, the whole proposition is not

within the Complaint of defendant in error. In this con-

nection, we again call attention to the allegation of the

Complaint. After pleading these three contracts, Record,

p. 9:

" That by the terms and conditions of said contracts,

said plaintiff has the right to work, mine and prospect its

said claims, on said Brunswick Lode, through said Sutro

Tunnel." This is the right, and only right, pleaded un-

der the contracts, and any cause of action must be founded

upon this right. A breach of the contract would be a

denial of this right, and should be specially alleged as a

fact. We submit this is not alleged as the breach, the alle-
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gation being: " That said defendant, on or about the

day of November, 1900, in violation of said contracts,

and against the said rights of said plaintiff, wrongfully and

unlawfully, and with force and by violence, prevented and

stopped any and all work in said Sutro Tunnel and in said

Zadig Drift." This is not an allegation that we denied

the alleged right and thereby violated the contract.

The logical averment of a breach would have been:

" That said defendant, wrongfully, etc., prevented plaintiff

from doing any work in its said mine through the said

Sutro Tunnel."

But it did not make such averment, because it knew

such was not the fact. No such allegation could be made

unless defendant in error was engaged at the time working,

mining and prospecting its said mine through the Sutro

Tunnel. This it was not doing, had never done, and by

reason of physical conditions could not do. Nor are we

charged by this Complaint with a failure to connect the

Sutro Tunnel with the Occidental Mine; hence, we say

that the facts proven by defendant in error are not within

its Complaint. It seems clearly a case of alleging one

thing and then attempting to prove another.

It certainly can not be said, under this Complaint and

the facts proven by defendant in error, that the prevention

of the proposed installation of electricity in the Sutro

Tunnel, was a denial of the right to work the mine through

the tunnel, whether the Complaint be construed most

strongly against the pleader, or given a liberal construc-

tion under the Code rule. Yet, we submit, the facts

proven are not within its allegation, and in this we include

the contracts pleaded.
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In actions of this kind there can be no recovery, con-

sequently no cause of action, unless there has been a breach

of contract, resulting in loss to some one. What breach

of the contract sued on has defendant in error proven ?

and what loss to it resulting therefrom? We submit,

none.

We, therefore, claim that the evidence for defendant in

error signally fails to establish facts, sufficient in law, to

constitute any cause of action against the plaintiff in error;

and that the refusal of the learned trial court to grant our

said motion, at the close of the testimony for defendant in

error, to strike out its testimony, and direct the jury to

find for plaintiff in error, is reversible error.

Respectfully submitted,

F. M. HUFFAKER,
Attorney for Plaintiff in Error.

W. T. BAGGETT,
W. F. DUNN,

Of Counsel.
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THE COMSTOCK TUNNEL CO., a Cor-

poration,

Plaintiff in Error,

vs.

THE OCCIDENTAL CONSOLIDATED!
MINING CO.,

Defendant in Error.

Brief on Behalf of Plaintiff in Error.

STATEMENT OF THE CASE.

Adopting the statement in the brief filed herein by

F. M. Huffaker, Esq., attorney for plaintiff in error,

the further statement of the case is hereby made as fol-

lows :

The defendant in error, a corporation of California,



brought this action against the plaintiff in error, a New
York corporation, in the United States Circuit Court
for the Ninth Circuit, District of Nevada, for damages
alleged to have been sustained by the defendant in error
because of alleged breach of contract. A verdict of

$50,000 was rendered by a jury, a motion for a new
trial made and denied, a final judgment entered upon
the verdict, and a writ of error sued out.

The defendant in error pleaded three contracts or
agreements as the basis of its right of action, which con-
tracts are set forth as Exhibits A, B and C, to the com-
plaint.

From these exhibits, the allegations of the com-
plaint, and the evidence in the case, the following facts

appear:

Prior to 1890 the plaintiff in error, the Comstock
Tunnel Company, as successor to the Sutro Tunnel
Company, claimed that the defendant in error, the Oc-
cidental Consolidated Mining Company, was indebted
to it in the sum of $10,816.00 for royalties on ore ex-
tracted from the Occidental Consolidated Company's
mines. These mines were situated on what is known as

the Brunswick Lode, which lies east of the Comstock
Lode in the State of Nevada near Virginia City. This
vein or lode was cut by the Sutro Tunnel, which was
constructed under the Act of Congress of the United
States approved July 25, 1866, by which A. Sutro was
granted a right of way from a point in Lyon County to

and beyond the Comstock Lode in Storey County, State

of Nevada, to construct a draining and exploring tun-



nel, etc. By said Act it was provided "that all persons,

companies or corporations owning claims or mines on
said Comstock Lode, or any other lode drained, bene-

fited or developed by said tunnel shall hold their claims

subject to the condition (which shall be expressed in

any grant that may hereafter be obtained from the

United States) that they shall contribute and pay to the

owners of said tunnel the same rate of charges for drain-

age or other benefits derived from said tunnel or its

branches as have been or may hereafter be named in

agreements between said owners and the companies
representing the majority of the estimated value of said

Comstock Lode at the time of the passage of the Act.

This claim against the Occidental Mining Company
was disputed on the ground that its mine was not

drained or benefited or developed by the Sutro Tunnel,
and therefore no royalties were due or payable on ac-

count of ores extracted from the mine. About this time
the Occidental Consolidated Mining Company desired

to construct or have constructed a drift run southerly

from the southerly line of the Sutro Tunnel near where
it intersected the Brunswick Lode to its property about

2,000 feet distant. (The following diagram will show
location of the tunnel, the property of the Occidental

Consolidated Mining Company, and the contemplated
or desired drift.)



Ld



The contract, Exhibit A, was then entered into, by

which it will be seen that the Tunnel Company agreed

to construct the drift (known as and hereafter called

the Zadig Drift) for a distance of about 1,000 feet

(with an option to continue it to the southerly line of the

Potosi Claim, but this option was not exercised), the

Occidental Consolidated Mining Company then agree-

ing to pay the disputed claim of $10,816.00, and such

other sums as might become due for royalties and there-

by waiving the objections theretofore urged against the

payment of royalties on account of the mine not being

drained, benefited or developed by the Sutro Tunnel.

This 1,000 feet was finished on or about the 1st day of

June, 1893. It cost $27,399.95. (See statement printed

transcript page 565 and 566, defendant's Exhibit 1.)

The Occidental Consolidated Mining Company paid

this sum to the Tunnel Company. Of this sum of. $27,-

399.95, the amount of royalties were the $10,816.00 be-

fore mentioned and other royalties amounting to $6,-

533.00, leaving a balance of $10,000.00, which was paid

in moneys other than what was due on account of royal-

ties. During the progress of the construction of this

1,000 feet there were three cross-cuts run for explora-

tion or prospecting purposes, and which cost respect-

ively $4,135.94, $2,881.75, $1,445-30- (Transcript page

699.)

This work was completed in the year 1893, and a full,

final and complete statement was had between the two

companies, and nothing further was done in the drift

either by way of prospecting or extension, until about



the 8th day of May, 1899, when the contract Exhibit B
was made between the Chollar Mining Company, party

of the first part, the Potosi Mining Company, party of

the second part, and the Occidental Mining Company,
party of the third part, from which it will be seen that

the Chollar Mining Company agreed with the two
other mining companies mentioned, to extend the said

drift to the southerly line of the Potosi Company's min-
ing claim, a distance of about 1,000 feet—the three

companies agreeing to pay an equal proportion of the

expense. On May 28th, 1899, the contract Exhibit C
was made between the Chollar Mining Company and
the Comstock Tunnel Company, plaintiff in error,

from which it appears, after reciting the making of

contract Exhibit B, that the Comstock Tunnel Com-
pany agreed with the Chollar Company that it, the

Tunnel Company, would do and perform certain enu-

merated things.

Work was begun at once on the extension of this drift

under contract C and was continued until about the

1 2th day of October, 1900. During this time the drift

was extended generally in a southerly direction a short

distance when a cross-cut for prospecting purposes was
commenced and run west to a distance of about 600
feet and stopped. See Diagram.

Work was again started on the extension and run a

distance of 390 feet from the point where the west cross-

cut was run. At this time the miners were withdrawn
from the drift and began the excavation of a large room
or station on the north side of the main Sutro Tunnel



nearly opposite the mouth of the drift, and prepara-

tions had been made for the purpose of installing an

electric plant in the station. This was being done with-

out the knowledge or consent of the Tunnel Company,

and upon inquiry having been made by Mr. Leonard,

the Superintendent of the Tunnel Company, it was as-

certained as stated that it was the purpose of the Chol-

lar Company or the three mining companies to place

wires along the entire length of the Sutro Tunnel and

its north lateral branch from the C. & C. shaft to the

drift, a distance of about three miles, for the purpose

of transmitting electricity from the C. & C. shaft to the

Zadig Drift. That it was the purpose of the mining

companies to carry along said wires 2,200 volts of elec-

tricity to operate machinery for forcing air to the face

of the Zadig Drift, and to operate machine drills. The

Tunnel Company, through Mr. Leonard, its superin-

tendent, protested against this contemplated work and

informed the parties that they had no right to so do, and

that it would be dangerous to the property of the Tun-

nel Company and to the lives of the men engaged by

the company in the necessary repair work of the tunnel

(as shown by the correspondence introduced and in the

record. See page 145) and that the Tunnel Company
would not permit such work to be done until some

written agreement had been entered into respecting it.

Efforts were made by the respective parties to settle

the controversy, but failed.

The workmen employed by the mining companies

were never sent back to the face of the Zadig Drift, and
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no further work was done or attempted to be done to-

wards the further extension of the drift, and that work

was then abandoned. It is not claimed by the defendant

in error that they were prevented from sending the men

back to work in the drift, or that the work of extending

this drift to the south line of the Potosi Mining Com-

pany's claim could not have been completed by the

methods and means which had theretofore been em-

ployed for that purpose; but it is claimed by it that it

was impracticable to continue the work because of the

great expense attending it. About five months after

the abandonment of the work this action was brought

to recover $127,292.25 as damages for an alleged fraud-

ulent and wrongful breach of contract, and a verdict,

as has been stated, of $50,000.00 has been awarded.

-In the construction of the first thousand feet of the

Zadig Drift under the contract Exhibit A, the means

employed for forcing air into the drift was a water

wheel propelled by the water which flowed through

the tunnel. That had been used and found sufficient for

such purposes, and when the contract between the Corn-

stock Tunnel Company and the Chollar Mining Com-

pany, Exhibit C, was executed, provision was made and

the right given to the Chollar Mining Company to use

the water flowing through the main tunnel for power

to operate machinery to force air through a pipe to the

end of the drift as completed, and to furnish a blower

and wheel to be used in applying the said power and

forcing air into and through the said air pipe (contract

Exhibit C, page 45 transcript) and the extension of



said Zadig Drift as provided for by said contract was

begun, and the air forced through the drift by means

of the water power and wheel, and was so continuously

used until the time at which the workmen were with-

drawn from the drift, and until the abandonment of

the work as heretofore stated. During the progress of

the extension of this drift a cross-cut, as has been stated,

was run to the west about 600 feet and there stopped.

The water wheel and water power and blower were the

means employed for forcing air into the drift during

the running of this cross-cut. No objection or protest

was ever made by the Chollar Mining Company or

either of the mining companies to the Comstock Tun-

nel Company, and no claim made that the air was insuf-

ficient or that the water power and water wheel did

not, or could not furnish sufficient air for the purpose

of the further extension of the drift; but it is claimed

by the defendant in error that to continue the work of

extending the drift by the use of this water power and

wheel was impracticable because of the great cost at-

tending the construction growing out of a lack of suf-

ficient air for the purpose; hence their contemplated

purpose of installing electricity as a means of forcing

additional air into the drift and also for the purpose

of operating power drills. It was claimed by the de-

fendant in error that it had a legal right under the con-

tracts pleaded, to place wires along the Sutro Tunnel as

stated, and for the purposes mentioned ; and in as much

astheyhad been refused and denied this legal right, and

because of the increased cost of finishing the extension
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by the methods then employed it voluntarily abandoned

the further prosecution of that work and instituted this

suit for damages because of an alleged breach of con-

tract. Damages in the sum of $127,292.25wasclaimed

—

$10,816.00 claimed to be due for moneys paid by the

defendant in error under the first contract, and $16,-

476.25 for moneys paid under contract C, and $100,-

000.00 generally for the alleged wrongful acts of the

plaintiff in error because of the alleged violation of its

contracts by which the defendant in error had been

deprived of the right to drain, mine and work its claims

on the Brunswick Lode by means of the Sutro Tunnel

and the said Zadig Drift.

SPECIFICATIONS OF ERRORS.

The plaintiff in error now specifies the errors and

upon which it will rely.

I.

That the Circuit Court of the United States, Ninth

Circuit, District of Nevada, had not jurisdiction to en-

tertain or try the said above entitled action because it

appears on the face of the record that neither the plain-

tiff nor the defendant is or was at the time of the com-

mencement of the action, a citizen or resident or inhab-

itant of the State of Nevada. (Tr. Page 687.)

II.

That the Court erred in overruling defendant's ob-

jection and permitting the witness, H. M. Gorham, to
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answer the following question, on the ground that the

same was irrelevant, incompetent and immaterial, and

that the testimony sought to be elicited was not per-

missible under the contracts pleaded:

Q. Just explain it fully to the Jury; what amount

of work you were doing there, what appliances you had,

and as you say they were inadequate, explain how in-

adequate they were. A. The only way in which the

portion which had already been run some number of

feet, I think one thousand feet, or such a matter, the

only way in which the drift could be ventilated at that

time, was by means of an undershot wheel, a large water

wheel which was installed near the mouth of the Zadig

Drift a little towards the mouth of the Sutro Tunnel,

towards the Zadig Drift, a little east of the Zadig Drift,

whereby the water that was being pumped by the elec-

tric elevators in the C. & C. shaft would run this wheel.

The power generated in the wheel was then applied to

a fan, and the air generated by the fan introduced into

the pipe, and by that means carried into the face of the

drift. The power generated by this wheel was very

small comparatively speaking, and the speed with

which the fan was run was comparatively light, and the

current of air was light. However, it did very well for

a while, and ventilated the drift so the men could work

there, but under disadvantage. The air was not suf-

ficient to clear the gases and the smoke that arose from

the powder, so the drift was rather close and muggy.

We went along that way for quite a long while, and the

drift was turned off to the west for the purpose of reach-
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ing what is known as the St. John Lode, which had been

previously explored by the Chollar and other com-

panies through what is known as No. i shaft on the

Comstock; and the drift was turned in order to get

closer and the progress of the drift was slower, and the

expense constantly mounting up until finally it was

found to be entirely unsatisfactory. The drift could

not be driven under the conditions that existed there

economically for the companies and with the expedi-

tion that the different men interested wished to accom-

plish, so I consulted with Mr. Kinkead and Mr. Zadig,

and others interested in the enterprise, and electricity

had been introduced then on the Comstock, and was in

general use in the mines where power was needed.

(Tr. Page 687.)

III.

The Court erred in sustaining plaintiff's objection to

a question propounded to the witness Gorham, and in

not permitting an answer to be made to it, to which

ruling the defendant duly excepted:

Q. And you stated most positively that you came to

no agreement with Mr. Leonard about this matter. Is

this correct? ( Tr. Page 689.)

IV.

The Court erred in instructing the Jury to disregard

a letter which had been introduced in evidence, and all

the testimony given in regard to it, to which ruling and
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instruction the defendant duly excepted. The letter is

as follows:

"Mr. Franklin Leonard,

President Comstock Tunnel Co.,

Dear Sir:—Referring to the conference held on Sat-

urday in relation to the proposed installation of a fifty

horse power electric plant for the purpose of econom-

ically conducting work through the Zadig Drift as well

as through the North Drift into the Savage, Curry and

Best & Belcher ground, under the contract now existing

between your company, we desire to say:

First. That in installing this plant we do not in any

way claim or desire to acquire for the companies we

represent, any title to a right of way for an electric

transmission by wire, through your tunnel, and bind

ourselves to use the wire strung through the tunnel for

the single purpose of furnishing the power for ventilat-

ing and drilling in the drifts mentioned and under-

stood, that upon the stoppage of work through those

drifts we will, if you desire, remove the wries and

power plant.

Second. We propose to give the Tunnel Company

all the haulage of waste or other material that is taken

from these drifts, at the price agreed upon in the above

mentioned contract, and it is not the intention to avoid

the payment of this hauling by filling up unused drifts

with the material broken in drifting.

Third. If, at any time, the Tunnel Company desires

to carry power for its own use through the tunnel, and

can arrange for such power with the power company at



Floriston, we will accord the Tunnel Company the

right to conduct its wires by means of our poles, and,

if the amount used is sufficient to warrant the Tunnel

Company in putting in new wires, of greater capacity,

we will agree to take power from its wires, and the

present wires to be fairly and equitably exchanged.

Fourth. We will place the poles in the tunnel un-

der the joint direction of the tunnel foreman, the fore-

man of the drift work and of the electrician, for the

mutual advantage and protection of all interested.

Fifth. We will not agree to increase the sum of $16

per day, now paid the Tunnel Company, for the use of

the tunnel, as per contract, but we will agree to pay any

damage to the tunnel, or any increased expense accru-

ing to the Tunnel Company, by reason of the presence

of the wires, such damage to be mutually agreed upon,

and, if unable to agree, an arbitrator to be appointed

who will fix the increased expense or damage. Finally,

we desire to work for the best interest of all concerned,

and we believe that the interest of the Tunnel Company

is best served by an immediate acquiescence to the above

suggestions. We will leave this offer open until Wednes-

day night, October 17th. If at that time your answer

is in the affirmative, we will proceed to install our plant,

under our former contract, and these additional clauses.

If your answer is in the negative, the Chollar, Potosi

and Savage Companies will at once stop work and re-

move all tools from the tunnel and abandon the work of

prospecting the Brunswick Lode at this point."

Signed by Mr. Kinkead for the Occidental and the
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Best & Belcher and Gould and Curry, and by myself

as Superintendent of the Chollar, Potosi and_Savage

Mining Companies. (Tr. Page 689.)

V.

The Court erred in refusing to grant the motion of

defendant to strike out the following answer of the wit-

ness Cory on the ground that it was not responsive to

the question

:

Q. Why could not power be made at that place?

A. Because it is a well known fact that it is impossible

to run a blower and operate anything like a power plant

underground. (Tr. Page 691.)

VI.

The Court erred in refusing to strike out the ques"-

tion and answer of the witness Cory on the ground that

the same was irrelevent, immaterial and incompetent,

and that it was not a question of what could be done,

but what the plaintiff intended to do as declared by it

and their agents.

Q. As a matter of fact, suppose that instead of there

being these four wires, one wire for a telephone and

three wires used for conducting this power, could the

wires be put in a less space? A. Yes. The wires could

be put in less space. They could be put side by side

and made into a cable; such a cable would be certainly

less than one inch in diameter, and contain three wires

and in addition a telephone wire, or they could all be

put in one cable an inch in diameter. (Tr. Page 692.)
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VII.

The Court erred in overruling the defendant's objec-

tion to the introduction of the accounts and books of-

fered and allowed in evidence, on the ground that the

same were incompetent, irrelevent and immaterial for

the purpose of establishing any claim which the plain-

tiff has, or pretends to have, against the Comstock Tun-

nel Company by virtue of an alleged breach of contract

existing between the Chollar Company and the Com-

stock Tunnel Company.

The account referred to is known as the Zadig Drift

account, the parties to that account being the Chollar

Mining Company, the Occidental Mining Company,

and the Potosi Mining Company; and consisted of the

moneys received and paid out by and for the account

of the Occidental Company, the Chollar and Potosi

Company, one third (1-3) each, in the construction of

the extension of the Zadig Drift, under the contract

between the Chollar Mining Company and the Com-

stock Tunnel Company, of May 28th, 1899; being the

same set forth in the complaint as Exhibit A. (Tr.

Page 692.)

VIII.

The Court erred in allowing in evidence against de-

fendant's objection, the figures showing the items of the

account and the payments made under said contract;

said figures being Exhibit No. — of the bill of excep-

tions herein. (Tr. Page 693.)
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IX.

The Court erred in allowing in evidence against the

objection of the defendant, the statement of the ac-

count of all moneys paid for the construction of the first

1,000 feet of the Zadig Drift under the contract be-

tween the Comstock Tunnel Company and the Occi-

dental Consolidated Mining Company, bearing date

—, 1891, which contract is set forth in the complaint

herein as Exhibit B, on the ground that the same was

and is immaterial, and incompetent for any purpose in

the case, and that that contract under which said moneys

were paid was a completed, finished and entirely exe-

cuted contract, and cannot form the basis of any right

in this action.

Said statement is attached to the bill of exceptions

herein, and marked plaintiff's Exhibit No. — . (Tr.

Page 693.)

X.

The Court erred in overruling defendant's objection

to the following question and permitting an answer to

be made thereto by the witness Herman Zadig on the

ground that it is incompetent, irrevelent and imma-

terial, and that no testimony relating to that matter

would vary the terms of the contract existing between

the Comstock Tunnel Company and the Chollar Min-

ing Company:

Q. Who conducted the matter on the part of the

Occidental Mining Company and who on the part of

the Comstock Tunnel Company with reference to the
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contract between the Chollar Mining Company and the

Comstock Tunnel Compnay. A. On the part of the

Comstock Tunnel Company, Mr. Leonard. On the

part of the Occidental Mining Company, myself. (Tr.

Pages 84-85.)

XL

The Court erred in overruling defendant's objection

to the question propounded to the witness Zadig on the

ground that the same was irrelevent, incompetent and

immaterial, that the contracts were written and spoke

for themselves, and show the purposes for which they

were entered into:

Q. I wish you would state what occurred between

Mr. Franklin Leonard and yourself with reference to

the making of those contracts, and the reason why, if

any, the contract to do the work was made in the name

of the Chollar Mining Company, and why the other

contract was made between the three companies as to

the mode in which the expenses should be paid.

A. Why the contract was made between the Chol-

lar Mining Company and the Comstock Tunnel Com-

pany to do the work, and why the contract was made

between the three companies, the Potosi, the Occidental

and the Chollar as to the mode, was that after the terms

had been agreed upon, we thought we did not want to

go to Mr. Leonard, the Occidental did not want to go

to Mr. Leonard, and the Potosi did not want to go to

Mr. Leonard, and all collect one-third (1-3) of the

amount that was due. So we thought the Chollar Com-

pany was the ground where the work started first, and
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Mr. Harry Gorham being the Superintendent of the

Chollar and the Potosi, and Mr. Kinkead of the Occi-

dental, we agreed that the contract should be made out

in the name of the Chollar Company, and Mr. Harry

Gorham be the superintendent of the work, and Mr.

Purrington be employed as the secretary at a salary, I

think, of $25.00 per month, but anyhow, he got the sal-

ary separate from the other companies; I mean from

the Chollar and the Potosi Company. He was em-

ployed by the three companies—the Chollar, the Potosi

and the Occidental, acting as secretary. It was done

for that purpose. I am now talking about the contract

between the Chollar Company and the Comstock Tun-

nel Company. (Tr. Page 695.)

XII.

The Court erred in overruling the defendant's objec-

tion and allowing the questions and answers to be made

propounded to the witness Herman Zadig, on the

ground that the same was irrelevent, incompetent and

immaterial for any purpose, and that the contracts were

clear and spoke for themselves:

Q. What, if any, connection is there or was there in

your negotiations with Mr. Leonard as to these other

two contracts, B and C? Between these B and C under

the long contract marked Exhibit A? (Mr. Deal, for

plaintiff, stated that he offered to show by this witness

that contracts B and C were made for the purpose of

carrying out the contract that was originally made.)

A, B and C contracts were made to get up to the Occi-
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dental line and carry out the first contract which we
originally made. (Tr. Page 695.)

XIII.

The Court erred in overruling defendant's objection

to the following question and answer of the witness

Ross, on the ground that it is incompetent, irrelevent

and immaterial, and forms no basis for any damage re-

sulting from a breach of the contract sued on; that it

would be too remote and speculative:

Q. At what point above the Sutro Tunnel level did

you find the water standing in that mine in the works of

the Occidental? A. After measuring the map, it

seems to be about 850 feet. (Tr. Page 696.)

XIV.

The Court erred in overruling defendant's objection

to the following question and answer thereto, given by

the witness Ross, on the ground that the same was in-

competent, irrelevent and immaterial under the con-

tracts sued on in this case:

Q. I will ask you in your judgment, what danger, if

any, there is in repairing the Sutro Tunnel with wires

installed such as have been testified to here it was in-

tended to install, in the Sutro Tunnel, as compared with

the trouble or inconvenience under the old method

when there was no such thing there. The safety or dan-

ger, I should have added there? A. There is no dif-

ference. There would be a very decided advantage in

the use of electricity underground. We find it so. (Tr.

Page 696.)
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XV.

The Court erred in overruling the defendant's objec-

tion to the following questions and answers of the wit-

ness Kinkead, on the ground that the same were irrele-

vent, immaterial and incompetent:

Q. Mr. Kinkead, I will ask you whether you know

how much money was paid by the Occidental Consoli-

dated Mining Company exclusive of all royalties, in-

cluding the $10,861.00 mentioned in the complaint,

and also exclusive of everything that was paid under the

contract marked Exhibit B for doing the work in the

Zadig Drift? A. Exclusive of all royalties it is $19,-

000 and odd dollars. I have not the exact figures, but

somewhere over $19,000.00.

Q. In addition. A. In addition.

Mr. Baggett. Q. Is this under all the contracts, or

under one.

Mr. Deal. No, I excluded all the amounts in asking

Mr. Kinkead this question, that Mr. Purrington testi-

fied to under the first contract, excluding all the royal-

ties, and that royalty, we would say, included the

$10,816.00.

A. The exact amount, other than the royalties, was

$18,602.00. I have the exact vouchers here for every

dollar we paid, and also for the statement of the Tunnel

Company itself. Here is the statement. Mr. Thomas

was the superintendent of the company at that time.

This statement was accompanied by a letter in the

handwriting of C. C. Thomas. I know it to be his hand-

writing. (Tr. Page 697.)
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XVI.

The Court erred in overruling defendant's objection

and allowing to be read in evidence the letter of C. C.

Thomas, with the statement of the bookkeeper accom-

panying it, showing the amounts and dates when paid,

on the ground that the same were incompetent, irrele-

vent and immaterial.

The letter referred to reads as follows:

"Sutro, Lyon Co., Nevada,

October 15 th, 1903.

James H. Kinkead, Esq.,

Supt. Occidental Con. Mining Company,

Virginia City, Nevada.

Dear Sir: Before Mr. Sheldon left, I had him make

out the accounts of your company and send it to New
York, so that Mr. Thayer, our secretary, could examine

and compare it with his account. Both Mr. Zadig and

Mr. Thayer. I wish you would examine the inclosed

bill, and see if it is correct.

Yours truly,

C. C. THOMAS, Superintendent."

(Tr. Page 154.)

XVII.

The Court erred in overruling defendant's objection

to the admission in evidence of the account accompany-

ing the letter of C. C. Thomas, on the ground that the

same was irrelevent, incompetent and immaterial. The

account was as follows

:
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"Sutro, Nevada, Oct. 14, 1893.

Occidental Con. Mining Company

To the Comstock Tunnel Company, Dr.

For expenditures, account, Occidental Drift and

cross-cuts and Nos. 1, 2 and 3, as follows:

1 89 1—Oct. 31—To cost of drift $ 990.47

Nov. 30 "
u

1,205.39

Dec. 31 " " 1,277.87

1892—Jan. 31 " " 1,921.09

Feb. 29 " " 1,996.98

Mar. 31 " " 1,376.20

Apr. 30 " " 1,648.25

May 31 " " i,454-85

June 30 " " 1,531.12

July 3 1 " •
" 1,407-92

Aug. 31 " " 1,177-69

Sept. 30 " " 995-87

Oct. 31 " " 766.81

Nov. 30 " " 489.34

l893—

J

an - 3 1 " " 962.71

Feb. 28 " " 959.12

Mar. 31 " " 1,090.06

Apr. 30 " " 909.21

May 31 " " 792.00

$22,952.90

To cost of drift, second contract 5783
1892—Nov.—To cost of Occidental Con.

Cross-cut, No. 1 4,135.94
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1902—Nov.-

1902—Nov.-

-To cost of Occidental Con.

Cross-cut, No. 2 2,881.75

-To cost of Occidental Con.

Cross-cut, No. 3 1,445.30

Total cost $31,473.72

Occidental Con. Mining Company

To the Comstock Tunnel Company, Cr.

1891—Oct. 31—By cash $ 1,280.00

Nov. 30 " " 1,147.00

Dec. 31 " " 1,046.73

1892—Jan. 31 " " 1,898.30

Feb. 29 " " 2,019.72

Mar. 31 " " 1,376.20

Apr. 30 " " 1,648.25

May 31 " " 1,454-85

June 30 " " I,S3I.I2

July 31 " " 1,407-92

Aug. 31 " " 25.08

Sept. 30 " " 745-oo

Oct. 31 " " 73900
Nov. 30 " " 487.83

Nov. 30 " material 19.80

Nov. 30 " cash 674.36

Dec. 31 " " 2,045.29

1893—Jan. 31—By draft, first contract... 57-83

Jan. 31—By cash 1,354.23

Feb. 28 " " 1,029.70

Mar. 31 " " 1,090.06

Apr. 30 " " 909.21
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May 31—By cash $1,267.05

June 30—By sundries, cr., cross-cut

No. 3 150.23

June 30—By Occidental Con. Min-

ing Company 4, 1 35.94

Total credit $29,540.70

SUMMARY.
Total cost $31,473.72

Total credit 29,540.70

To balance due $ 1,933.02

(Tr. Pages 697-700.)

XVIII.

The Court erred in overruling defendant's objection

to the following question and answer propounded to the

witness Kinkead, on the ground that it was immaterial,

incompetent and irrelevent:

Q. What, if anything, was said with reference to the

use of electricity in running the Zadig Drift at the time

of the execution of Exhibit A? A. The time it was

executed was the time that we started that work. I

think it was the 12th day of October, 1891. The officers

of the company, some of the officers of the Occidental

Company, the President, George R. Wells, Mr. Zadig,

one of the directors, and John Robert Keating, con-

nected with some of the other mines in Virginia City,

the representative of a newspaper, Mr. Campbell of

the "Enterprise," and Mr. Charles A. Hamilton, and
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some other men whose names I do not remember now,

Colonel Thomas, the Superintendent, he was there, and

that very day Mr. Charles A. Hamilton, another gen-

tleman who had something to do with electric drills,

and we examined into the possibility of carrying a wire

down from this station cut out at the South Lateral

Drift of the Sutro Tunnel to operate the Nevada Mill

carried down to our place to operate drills. It was

talked about, and talked about a good deal afterwards.

It was contemplated that day. (Tr. Page 700.)

XIX.

The Court erred in refusing defendant's motion to

strike out the aforesaid question and answer, after the

following question and answer, to-wit:

Q. Was that before the contract was signed by the

parties. A. No, sir, the day we started to work. (Tr.

Page 701.)

XX.

The Court erred in overruling defendant's objection

and permitting the contract to be read in evidence,

which contract was made and entered into the 1st day

of April, 1898, by and between the Comstock Tunnel

Company, the defendant in this action, and the Chollar

Mining Company, on the ground that the same was

irrelevent, incompetent and immaterial, and did not es-

tablish or tend to establish any issue in the case. The

said contract was in words and figures as follows: that

is to say, being the same as attached to the bill of excep-
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tions herein as plaintiff's Exhibit No. 6. (Tr. Page

701.)

XXL

The Court erred in overruling the defendant's objec-

tion to and permitting to be read in evidence the con-

tract between the Comstock Tunnel Company, the de-

fendant herein, and the Potosi Mining Company, on

the ground that the same was irrelevent, incompetent

and immaterial to establish any issue in the case.

The said contract was in the words and figures as fol-

lows, to-wit: that is to say, being the same as attached

to the bill of exceptions herein as plaintiff's Exhibit

No. 7. (Tr. Page 702.)

XXII.

The Court erred in overruling the defendant's objec-

tion to and permitting to be read in evidence the con-

tract between the Occidental Consolidated Mining

Company and the Comstock Tunnel Company, on the

ground that the same was irrelevent, incompetent and

immaterial, and did not establish any issue in the case;

and upon the further ground that it was a contract

which had been fully completed and extinguished.

The said contract is in the words and figures as fol-

lows, that is to say, being the same contract set forth in

plaintiff's complaint herein, as Exhibit A of said com-

plaint and attached to the bill of exceptions herein as

plaintiff's Exhibit No. 8. (Tr. Page 702.)
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XXIII.

The Court erred in overruling the defendant's objec-

tion to, and permitting to be read in evidence the con-

tracts between the Chollar Mining Company and the

Potosi and Occidental Mining Companies, and the

contract between the Chollar Mining Company and the

Comstock Tunnel Company, on the ground that the

same, and each of them, were irrelevent, immaterial

and incompetent.

The said contracts are the contracts referred to and

exhibited as Exhibits B and C, attached to the com-

plaint herein. (Tr. Page 703.)

XXIV.

The Court erred in refusing to strike out all of the

testimony which had been offered by the plaintiff and

to which objections were made by the defendant on the

ground that the same, nor did any part of it, construe a

cause of action; and that the same was irrelevent, im-

material and incompetent to establish any of the issues

in the case. (Tr. Page 703.)

XXV.

The Court erred in refusing to grant the nonsuit

asked for by the defendant at the close of plaintiff's

case, upon the ground that the testimony of plaintiff

was not sufficient in law to constitute a cause of action.

(Tr. Page 703.)
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XXVI.

The Court erred in denying defendant's motion for

a direction by the Court to the Jury to enter a verdict

for the defendant at the close of the plaintiff's case.

(Tr. Page 703.)

XXVII.

The Court erred in granting plaintiff's motion to

strike out the following question and answer of the wit-

ness Leonard:

Q. Did you ever propose at any time, to the Chol-

lar Company, or anyone else representing them, to take

this second contract or the extension of this drift the

remaining 1,000 feet at any price per foot. A. I did.

(Tr. Page 703.)

XXVIII.

The Court erred in granting plaintiff's motion to

strike out the answer given to the following question,

to-wit:

Q. Did you know what it would cost per foot to

extend that drift from the thousand foot point in a

southerly direction to the south line of the Potosi Min-

ing Company under the methods and by the use of this

water power through the tunnel? A. It would cost

less than $20.00 per foot if done by the Comstock Tun-

nel Company under its present management, and we

offered to do it at $20.00 per foot.

(The Court struck out all of said answer except the

following: "It would cost less than $20.00 per foot")
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XXIX.

The Court erred in overruling the defendant's objec-

tion to, and allowing the witness Hall to answer the

following question, on the ground that it is irrelevent,

and incompetent and not cross-examination, and fur-

ther, that it had been shown by the witness himself,

who had been selected to install the electricity, that a

cable installation was no part of the scheme. That it

was a three wire installation strung along the timbers;

to-wit

:

Q. Suppose these wires I have here with this kind

of installation were surrounded with material like in

that cable, and a canvas around that, and it had been

placed in a box and laid down in the bottom of the tun-

nel itself, could not it have been so done without injur-

ing or making it dangerous to anyone working in that

tunnel from any cause whatever, and to have used 2,200

volts for the puroose of producing horse power down

there at the station with perfect safety to anyone? A.

I would not like to say that this installation could be

used. A good cable could have been used that would

have been absolutely safe.

Q. Explain how it could be done. A. Using the

same means as adopted in that cable (meaning the ex-

hibit) . That cable is the ordinary cable wire insulated

with rubber. That rubber being of sufficient thickness

to stand a pressure of 2,200 volts, filled with jute and

wrapped with tape, and covered with lead. (Tr.

Page 705.)
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XXX.

The Court erred in denying defendant's motion to

strike out the above questions and answers, objection be-

ing made on the ground that it was not applicable to the

condition of facts in the case as they then appeared by

the evidence. (Tr. Page 705.)

XXXI.

The Court erred in refusing to give, at the defend-

ant's request, the instructions as appear on pages 705-

717.

The Court erred in charging the jury. (See charge,

page 717.)

XLV.

The Court erred in overruling defendant's de-

murrer.

XLVI.

The verdict is not supported by the evidence.

XLVII.

The verdict is contrary to the charge of the Court.

ARGUMENT.

The argument submitted by the brief of our asso-

ciate, F. M. Huffaker, Esq., upon the motion for a non-

suit, or to instruct the Jury to find for the plaintiff, is
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hereby adopted and made a part of our argument in

this brief.

While it is true that many of the questions raised by

the assigned errors might be properly argued and dis-

posed of upon a consideration of the action of the

Court in refusing to grant the motion for nonsuit or to

instruct the Jury to find for the plaintiff, yet it has

been thought best to present an argument upon each of

the assigned errors upon which we will. rely.

i. The Circuit Court of the United States for the

Ninth Circuit, District of Nevada, had not jurisdic-

tion to entertain or try the action, because it appears on

the face of the Record that neither the plaintiff nor the

defendant is or was at the time of the commencement of

the action a citizen or resident or inhabitant of the State

of Nevada. (Error i, page 687.)

The plaintiff in error is a corporation organized un-

der the laws of the State of New York, and is therefore

a citizen and resident and an inhabitant of that State;

the defendant in error is a corporation organized under

the laws of the State of California, and is therefore a

citizen, a resident, and an inhabitant of the State of

California. Neither plaintiff nor defendant being a

citizen, resident, or inhabitant of the State of Nevada,

the Circuit Court of the United States for the District

of Nevada had no jurisdiction to entertain or try the

case.

Ex parte Shaw, 145 U. S. 444;

S. P. Co. vs. Denton, 146 U. S. 202.
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2. The Court erred in overruling the defendants'

objection and permitting the witness H. M. Gorham to

answer the following question :

<%Q. Just explain it fully to the jury what amount of

work you were doing there, what appliances you had,

and, as you say they were inadequate, explain how in-

adequate they were?" (Error 2, page 687.)

The answer to this question, found at page 688 of the

transcript, showed the means by which the Zadig Drift

was ventilated, to-wit, the under-shot water wheel and

the power generated by the wheel, and that the air pro-

duced was not sufficient to clear the air of the gases and

smoke that arose from the powder, and that the expense

was greatly increased and constantly increasing as the

drift progressed, and that the drift could not be contin-

ued under those conditions as they then existed eco-

nomically and with expedition, and for that reason it

was the purpose and intention of the companies to in-

troduce and use electricity.

By the allowance of this question and answer there

was injected into the case the question of whether or

not it was more expensive to construct the drift by

means of the water wheel than by the use of electricity

for the purpose of establishing an item of damage to

support the judgment against the Comstock Tunnel

Company. It is the contention of the plaintiff in error,

the Comstock Tunnel Company, that under the con-

tracts pleaded the defendant in error had no right to

introduce electricity as a means for the extension of the

said drift, and particularly when the use of electricity



34

and its application to the purposes intended necessitated

the use and appropriation of a right of way of three

miles in the Sutro Tunnel.

We here adopt the argument made in the brief filed

by F. M. Huffaker, Esq., on behalf of the plantiff in

error, and also urge the general rule of law as set

forth in the Civil Code of California, Section 1656,

to-wit, "All things that in law or usage are considered

as incidental to a contract, or as necessary to carry it

into effect, are implied therefrom unless some of them

are expressly mentioned therein when all things of the

same class are deemed to be excluded."

The means or method to be used for generating air to

be used in the construction of the Zadig Drift are ex-

pressly mentioned in the contract under which the ex-

tension was being made; for it is provided that "the

said Comstock Tunnel Company does hereby give to

said Chollar Mining Company a right to use the water

flowing from the main tunnel of said Comstock Tunnel

Company for power to operate machinery to force air

through said air-pipe to the end of said drift as com-

pleted, and furnish a blower and wheel to be used in

applying said power and forcing said air into and

through said air-pipe." (Page 45, transcript.)

It being expressly contracted for, we claim that all

other things of the same class such as electricity, etc.,

are absolutely excluded.

Mr. Parsons in his work on Contracts (eighth edi-

tion) at pages 631 and 632, discussing this question,

says:
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"If, however, there be many things of the same class

or kind, the expression of one or more of them implies
the exclusion of all not expressed, and this even if the
law would have implied all, if none had been enu-
merated."

This is in accord with the maxim expressio unius est

exclusio alterius.

See also:

Hare vs. Norton, 5 B. and Ad. 715;
The King vs. Inhabitants etc., 2 id. 65

;

Hammerquist vs. Swensson, 44 111. App. 627;
Higgins vs. Eagletpn, 68 N. Y. St^82 5

Cree vs. Bristol, 2/518.

There is no ambiguity in this contract as to this mat-
ter, but if it were, it is clear that all parties to it under-
stood that the method or means necessary to carry it

into effect so far as machinery or power for forcing air
through the air-pipes are concerned was the water
wheel and water power and blower which had been in
use for the construction of the first one thousand feet of
this drift, and its use was to be continued. This is evi-

dent from the fact that this means or method had been
in use for extending the drift some 390 feet, and a west
cross-cut therefrom about 600 feet, occupying a period
nf nearly one and a half years. It is a rule of construc-
tion of contracts that if there be any ambiguity the in-

tention of the parties is to be ascertained by their ac-

tion under the contract.

The U. S. Supreme Court in the case of the Brook-
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lyn Life Ins. Co. vs. Dutcher et ah, 95 U. S. 273, says:

"The practical interpretation of an agreement by a

party to it is always a consideration of great weight.

The construction of a contract is as much a part of it

as anything else. There is no surer way to find out

what parties meant, than to see what they have done.

Self-interest stimulates the mind to activity, and sharp-

ens its perspicacity. Parties in such cases often claim

more, but rarely less, than they are entitled to. The

probabilities are largely in the direction of the former.

In considering the question before us, it is difficult to

resist the cogency of this uniform practice during the

period mentioned, as a factor in the case."

See Chicago, etc., vs. Sheldon, 9 Wall. 54;

Topliffvs. Topliff, 122 U. S. 131

;

Dist. of Columbia vs. Gallagher, 124 U. S. 510;

Fitzgerald vs. First National Bank, $2 C. C. A.

276.

3. The Court erred in overruling the defendant's

objection to the introduction of the accounts and books

offered and allowed in evidence. The books and ac-

counts referred to being known as the Zadig Drift Ac-

count, the parties to that account being the Chollar

Mining Company, the Occidental Mining Company,

and the Potosi Mining Company, and consisted of the

moneys paid out by and for the account of the Occi-

dental Company, the Chollar and Potosi Companies,

{1-3) one-third each in the construction of the exten-

sion of the Zadig Drift under the contract between the
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Ghollar Mining Company and the Comstock Tunnel

Company of May 28th, l8QQ, being Exhibit C.

(Error 7, page 692.)

The objection to the introduction of the accounts and

books was that it was immaterial, irrelevent and incom-

petent for the purpose of establishing any claim which

the defendant in error, the Occidental Consolidated

Mining Company, had or pretended to have, against

the Comstock Tunnel Company, the plaintiff in error,

because of an alleged breach of contract existing be-

tween the Chollar Mining Company and the Com-

stock Tunnel Company. It must be borne in mind that

this action is brought solely by the Occidental Consoli-

dated Mining Company, claiming damages resulting

to it because of an alleged breach of contract in the

business of extending the so-called Zadig Drift. That

work was being done under a contract between the

Chollar Mining Company and the Comstock Tunnel

Company. There was no privity or contractual

relation existing between the Occidental Con-

solidated Mining Company and the Comstock

Tunnel Company. The mere fact that the Oc-

cidental Consolidated Mining Company had con-

tributed one-third of the expenses of constructing this

extension, or might have been interested in the work,

does not or could not have given the Occidental Con-

solidated Mining Company a right to institute an ac-

tion against the Comstock Tunnel Company for viola-

tion of a contract between it and the Chollar Mining

Company, and certainly not to recover not only the



4°

000.00 and the entire cost of the first thousand feet of

the Zadig Drift was about $27,399.95, the difference

was considered and formed a part of the damage al-

leged to have been sustained because of the alleged

•breach of the contract Exhibit C—There is no alle-

gation or claim that any of the provisions of the first

contract were not fully kept.

6. The Court erred in overruling the defendant'*

objection to the question propounded to the witness

Hermann Zadig, and permitting the answer thereto,

which testimony tended to vary the terms and conditons

of the contract existing between the Comstock Tunnel

Company and the Chollar Mining Company. (Error

10, page 693.)

The question asked Mr. Zadig was "Who conducted

the matter on the part of the Occidental Mining Com-

pany, and who on the part of the Comstock Tunnel

Company with reference to the contract between the

Chollar Mining Company and the Comstock Tunnel

Company?" his answer being,
aOn the part of the Com-

stock Tunnel Company, Mr. Leonard. On the part of

the Occidental Mining Company, myself."

This objection is supported and illustrated by the

error assigned (No. n) by overruling the defendant's

objection to the following question propounded to the

witness Zadig, to-wit: "Q. I wish you would state

what occurred between Mr. Franklin Leonard and

yourself with reference to the making of those con-

tracts, and the reason why, if any, the contract to do the

work was made in the name of the Chollar Mining
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Company, and why the other contract was made be-

tween the three companies as to the mode in which the

expenses should be made." His answer being, "Why
the contract was made between the Chollar Mining

Company and the Comstock Tunnel Company to do

the work and why the contract was made between the

three companies, the Potosi, the Occidental, and the

Chollar as to the mode was that after the terms had

been agreed upon, we thought we did not want to go to

Mr. Leonard, the Occidental did not want to go to Mr.

Leonard, the Chollar did not want to go to Mr. Leon-

ard, and the Potosi did not want to go to Mr. Leonard,

and all collect one-third (1-3) of the amount that was

due. So we thought the Chollar Company was the

ground where the work started first, and Mr. Harry

Gorham being the Superintendent of the Chollar and

Potosi, and Mr. Kinkead of the Occidental, we agreed

that the contract should be made out in the name of the

Chollar Company and Mr. Harry Gorham be superin-

tendent of the work and Mr. Purrington employed as

the secretary at a salary, I think, of $25 per month, but

anyhow he got the salary separately from the other

companies. I mean from the Chollar and the Potosi.

He was employed by the three companies, the Chollar,

the Potosi and the Occidental, acting as Secretary. It

was done for that purpose. I am now talking about the

contract between the Chollar Company and the Com-

stock Tunnel Company." (See assignment of error,

11 pages 694-95 transcript.)

The objection to this testimony was that it was irrele-
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vent, incompetent and immaterial; that the contracts

were written and spoke for themselves and for what

purposes they were entered into.

These contracts were certain, not ambiguous, and

permitted of no doubtful construction, and the testi-

mony offered tended to vary their terms by addition

or substitution.

See Smith vs. American Nat. Bk., 32 C. C. A.

368, 89 Fed. Rep. 832;

De Witt vs. Berry, 134 U. S. 306.

7. The Court erred in overruling the defendant's

objections to the questions and answers of the witness

Kinkead, to-wit: Q. Mr. Kinkead, I will ask you

whether you know how much money was paid by the

Occidental Consolidated Mining Company exclusive

of all royalties, including the $IO,86l mentioned in

the complaint, and also exclusive of everything that was

paid under the contract marked Exhibit A for doing

the work in the Zadig Drift. A. Exclusive of all roy-

alties it is $19,000 and odd dollars. I have not the

exact figures, but somewhere over $10,000." (Error

15, page 696-97.)

The objection to this evidence is supported by the

same statement and argument made heretofore with

reference to the error assigned No. 9, page 693, and is

that the evidence is immaterial, and incompetent be-

cause it related to the moneys paid out for the construc-

tion of the first thousand feet of the Zadig Drift.

8. The Court erred in overruling the defendant's
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objection and allowing to be read in evidence the letter

of C. C. Thomas with the statement of the bookkeeper

accompanying it, showing the amounts and dates when

paid.

The matters and things set forth in this account and

the letter refers solely to the moneys paid out under the

contract for the construction of the first thousand feet

of the Zadig Drift, and the argument in support of this

assigned error is the same as just made in support of

errors Nos. 9 and 15.

9. The same statement and argument is made and

urged with reference to the assigned error No. I
J

' , page

bQJ transcript, as to the overruling of defendant's ob-

jection to the admission in evidence to the account ac-

companying the letter of C. C. Thomas. The matters

and things therein stated relate to the expenditures and

costs of construction for the first one thousand feet of

the Zadig Drift.

10. The Court erred in overruling defendant's ob-

jection and permitting the contract to be read in evi-

dence, which contract was made and entered into on

the first day of April, i8q8, by and between the Corn-

stock Tunnel Company and the Chollar Mining Com-

pany, being plaintiff's Exhibit No. 6, page 588 printed

transcript.

This contract was wholly irrelevent, incompetent

and immaterial to establish or tend to establish any issue

in the case. It was a contract between the Tunnel

Company and the Chollar Mining Company concern-

ing matters wholly foreign to the issues in the case, and
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for which there was no alleged breach ; its introduc-

tion tended to confuse the issues.

ii. The Court erred in overruling the defendant's

objection and permitting to be read in evidence the con-

tract between the Comstock Tunnel Company and the

Potosi Mining Company, plaintiff's Exhibit No. J,

page 5&7 printed transcript.

This contract is also wholly foreign to any issue in

the case, and is irrelevent, incompetent and immaterial.

12. The Court erred in overruling the defendant's

objection to and permitting to be read in evidence the

contract between the Occidental Consolidated Mining

Company and the Comstock Tunnel Company, being

the contract set forth in the complaint as Exhibit A and

known as plaintiff's Exhibit No. 8, printed transcript

page 6l2.

This is the contract under and by virtue of which the

first one thousand feet of the Zadig Drift was con-

structed. This contract was completed and a full and

final settlement made of all matters under it many

years before the contracts of 1899 were made, under

and by virtue of which the alleged breach is claimed.

We here adopt the argument made under error 9.

13. The Court erred in overruling the defendant's

objection to and permitting to be read in evidence the

contracts between the Chollar Mining Company and

the Potosi and Occidental Mining Companies, and the

contract between the Chollar Mining Company and

the Comstock Tunnel Company, on the ground that
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the same and each of them were irrelevant, immaterial

and incompetent.

These contracts are the contracts referred to as Ex-

hibits B and C to the complaint, and are to be found

set forth in the printed transcript at pages 43 and 47.

The argument made in support of these assigned er-

rors is the general argument which is made upon the

several assigned errors, and particularly the argument

made in support of the assigned error of the Court in

refusing to grant a nonsuit or direction to the Jury to

find for the defendant.

The objection to the action of the Court in refusing

to strike out all of the testimony which had been of-

fered by the plaintiff at the close of the plaintiff's case,

and to grant a nonsuit, and for a direction to the Jury

to enter a verdict for the defendant are specifically

urged under assignments of error Nos. 24-25-26, printed

transcript page 703 ; but in as much as the argument on

this branch of the case is fully presented in the brief

filed therein by F. M. Huffaker, Esq., the argument is

not here repeated, but adopted and made a part of this

brief.

14. The Court erred in refusing to give, at defend-

ant's request, the instructions as set forth in the assign-

ment of errors. (Transcript pages 705-716.)

These instructions presented the defense, interposed

by the plaintiff in error at the trial, and the refusal to

give them, it is contended, constitutes an error because

they embody a proper construction of the law of the

case as shown by the pleadings and evidence. We do
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in support of this assigned error, but will merely call

the attention of the Court again to the arguments made

as to other assigned errors, and particularly to the argu-

ment made upon the error claimed to have been made

by the Court in refusing to grant a nonsuit, and the au-

thorities cited in support of that argument. The same

propositions of law arising under these instructions are

argued in the other assignments of error, and need not

be repeated here.

15. The Court erred in its charge to the Jury.

(Transcript page 717.)

This charge is, we respectively submit, contrary to

the law which should have been applied to the case as

made; and particularly in that the Court charges the

Jury "As a matter of law arising from the evidence in

this case, including the terms, conditions and recitals

expressed in the written contracts which have been read

to you that there is shown to exist such privity, relation

and benefit between the Occidental Mining Company,

plaintiff, and the Comstock Tunnel Company, defend-

ant, as to enable the plaintiff to maintain this action

upon proper proofs being made of a breach of the con-

tract."

And also in instructing the Jury that "the plaintiff,

under the contracts attached to the complaint in this ac-

tion, and introduced in evidence, had the right to work

and mine its claims on the Brunswick Lode through

the Sutro Tunnel by means of the Zadig Drift; and

that this right included the extension of the
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drift from its present face to the claims of the

plaintiff on the Brunswick Lode, and that for

this purpose those who were doing the work

in extending the drift had the right to use any

power, including electricity, for supplying air neces-

sary for ventilation, and for the operation of machine

drills driven or operated by electricity, providing the

use of such power would not interfere with the work

or operation or proper management of the main or lat

eral tunnels, or any branch thereof, or of the Zadig

Drift." And that "The right to use the water flowing

through the Sutro Tunnel and the water wheel men-

tioned in the contract between the Comstock Tunnel

Company and the Chollar Mining Company for the

purpose of operating a blower, did not limit the con-

tract to the sole use of such power." (Transcript pages

718-719.)

And also in charging the Jury that in estimating the

damage or loss that they should take "the amount paid

by plaintiff to defendant, either directly to the defend-

ant and for all that it has paid through the Chollar

Mining Company in doing the work in running said

drift and the cross-cuts therefrom, and deduct from

such amount all royalties received by the defendant

from plaintiff and add thereto whatever loss appears

from the evidence to have been sustained by plaintiff in

being prevented from continuing the work in such drift

by means of electricity."

In support of this assignment of error we again ask

that the arguments heretofore presented, so far as they
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are applicable, regarding the other assignments of

error, be referred to and applied here.

16. The Court erred in overruling the defendant's

demurrer.

The demurrer interposed by the defendant raised

many of the questions which have been presented by the

various assignments heretofore made. It is not, how-

ever, made a part of the record in this case, evidently

omitted by mistake on the part of the Clerk.

*7- The verdict is not supported by the evidence.

The evidence shows beyond controversy the facts and

data from which the amount of damage or loss for the

breach of the contract could have been ascertained, as-

suming that any loss or damage has ever accrued, or

that the plaintiff or defendant in error had any legal

right to any claim for damages against the plaintiff in

error. The exact amount of moneys paid out by the

Occidental Mining Company under the first contract

was $27,399.95. That of this the sum of $17,000.00 was

royalties said to be due to the Comstock Tunnei Com-

pany, which were specifically withdrawn by counsel

for the defendant in error, and any claim therefor aban-

doned. This left about $10,000.00 which had been ex-

pended by the defendant in error under the first con-

tract for the construction of the first one thousand feet

of the drift, paid. Then a further claim was made in

the complaint for $11,485.07, being one-third (1-3) of

the sum of money alleged to have been paid the plain-

tiff in error under the contracts B and C, which was for

the extension of the drift. (See page 8 transcript. )
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The evidence, however, shows beyond dispute that

theTunnel Company only received the sum of $8,240.43

for work and labor done and material furnished for the

construction of the extension of the drift. (See page

217, transcript.)

This specific sum of $11,485.07, however, was not

claimed except under the general allegations of the

complaint found at page 10, that by reason of wrongful

and unlawful acts of said defendant, said plaintiff has

been and is damaged in addition to the said sums of

money so paid said defendant ($27,399.95) in the fur-

ther sum of $100,000.00. So it will be seen that under

this general claim of $100,000.00 damages, evidence

was admitted to show the full sum of money expended

by the three companies, to-wit, about $37,786.54, in the

extension of the drift, although not more than $8,240.43

was actually received by the Tunnel Company. Now,

where are we to look for the evidence which could by

any possibility support a verdict of $50,000.00 damages

against the Tunnel Company? Even if it were con-

ceded that the $10,000.00 paid by the Occidental Com-

pany to the Tunnel Company under the first contract

for the first one thousand feet over and beyond the $17,-

000.00 of royalties was a legal claim or item of damage

for the alleged breach, and even if we were to concede

the $11,485.05 alleged to have been paid out by

the Occidental Company as its proportion of the ex-

pense incurred under the last contracts for the exten-

sion of the drift, we would have no more than about

$21,000.00 as the actual damage sustained by the Occi-
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dental Consolidated Mining Company. What item of

damage as shown by the evidence was proved, or could

have been proved under the general claim of $100,-

ooo.oo? It was shown by the defendant in error at the

trial that it would cost something over $200,000.00 to

construct a three-compartment shaft on the property of

the Occidental Mining Company in order that that

company might work its mines other than through the

completed Zadig Drift, and it was claimed that in as

much as they were prevented from completing this

drift, that the difference between the cost of the

drift and the construction of this three-compartment

shaft—about $180,000.00—was an item of damage

which they were entitled to recover, but this was so

highly speculative that the Court on several occasions

during the progress of the trial, and also in its charge

to the Jury, declared that it was too speculative and re-

mote and could not be considered by the Jury in esti-

mating the damge caused by the alleged breach.

Now, it seems impossible for us to find any fact in

the case which, under the rule of the measure of dam-

ages, could have been considered by the Jury in arriv-

ing at its verdict other than the two items which have

been referred to, and which amounted to not more than

about $21,000.00. Our contention, however, is this;

that even if it be conceded that the Occidental

Consolidated Mining Company had a right to institute

this action in its own name, and even if it be admitted

that a right to substitute electric power for the water

power belonged to the Occidental Company, the Chol-

lar Mining Company and the Potosi Mining Company,
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three contracts pleaded, or either of them, still the only

damage which under the law could be sustained by the

Occidental Company and the other mining companies,

or any of them, was the difference in the cost of

completing the extension of the Zadig Drift to the

south line of the Potosi Mining Company's claim, a

distance of about 800 or 900 feet (page 286) by the

two methods—the water wheel and electricity; because

it appears from the uncontradicted testimony in the

case that the extension of the drift to its completion

could have been made by the use of the means and

methods then being employed, to-wit, the water wheel,

and that the plaintiff in error never did, in any way,

prevent or interrupt or obstruct the Chollar Mining

Company or the Occidental Mining Company or the

Potosi Mining Company from continuing the prosecu-

tion of the work of extending the drift by the use of the

water power and water wheel, and that the abandon-

ment of the work was voluntary on the part of the min-

ing companies. This difference in cost arising from the

two modes or methods of extending the drift, according

to the evidence, did not exceed $15.00 to $20.00 per

foot (page 170 Tr.) ; and could not have amounted to

more than $18,000.00. So, therefore, upon no theory

of law can we conceive of any testimony in this case

which justifies or supports the verdict for $50,000.00.

In support of this contention, we invoke the well es-

tablished rule applied in estimating damages for the

breach of a contract that "it is not only a moral, but a
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legal duty of the party who seeks redress for another's

wrong to use diligence in preventing loss thereby."

(Sedgwick on the Measure of Damages, 7th ed.,

pages 164-165 and note.)

Cincinnati & Chicago A. L. R. R. Co. vs.

Rodgers, 24 Ind. 103.

In the case of Mather vs. Butler County, 24 Iowa

253, it was held that if one omits to use his opportuni-

ties of lessening the damage caused by the other's de-

fault, he should be compensated for the injury which

he might have prevented, to the extent only of the labor

and expense which such prevention would have re-

quired."

Mr. Starkey in his work on Evidence, volume 2,

page 741, says:

"In an action for an injury occasioned by the negli-

gence of another, it is a good defense to show that the

injury so far arose from the negligence of the plaintiff

himself that he might by ordinary care and caution

have avoided the injury."

In Mills vs. Mariner's Church, 7 Greenl. 51, the Su-

preme Court of Maine said: "In general the delinquent

party is holden to make good the loss occasioned by the

delinquency, but his liability is limited to the direct

damages which according to the nature of the subject

may be contemplated, or presumed to result from his

failure * * * and if the party injured has it

in his power to take measures by which his

loss may be less aggravated, this will be ex-
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pected of him. If a party entitled to the benefit

of a contract can protect himself from a loss arising

from a breach at a trifling expense, or with reasonable

exertions he fails in social duty if he fails to do so. For

example, a party contracts for a quantity of bricks to

build a house to be delivered at a given time and en-

gages masons and carpenters to go on with the work;

the bricks are not delivered. If other bricks of an equal

quality and for the stipulated price could be at once

purchased on the spot, it would be unreasonable by neg-

lecting to make the purchase to claim and receive of the

delinquent party damages for the workmen and the

amount of rent which might be obtained for the house

if it had been completed."

It was said in the case of Miller vs. Mariners'

Church, supra, "The law makes it incumbent upon a

person for whose injury another is responsible to use

ordinary care, and take all reasonable measures within

his knowledge and power to avoid the loss and render

the consequences as light as may be, and it will not per-

mit him to recover for such losses as by such care and

means might have been prevented."

In Atlanta & Richmond Airline Ry. Co. vs. Ayers,

53 Georgia 12, it was said: "Where a plaintiff could

by ordinary care have avoided the consequences of the

defendant's negligence, he cannot recover."

In Campbell vs. Miltenberger, 26 La. Ann. 72, the

Court refused to allow large damages for injuries re-

sulting from the defendant's having put up a fence im-

properly, holding that the plaintiff could only recover
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the amount which it would have cost to put the fence in

proper condition when the discovery of the defect was

first made.

So in the case of Andrews vs. Jones, 36 Texas, 149-

151, it was held that damages could not be recovered

for injury to crops through a breach of the contract to

repair fences where the tenant could, under the terms

of the lease, have made the repairs and charged the ex-

pense of repairing to the landlord.

The rule is well stated by the Supreme Court of

Mass. in the case of Loker vs. Daymon, 17 Pick. 284,

where it is said: "In assessing damages, the direct and

immediate consequences of the injurious act are to be

regarded, and not remote, speculative and contingent

consequences which the party injured might easily have

avoided by his own act. Suppose a man should enter

his neighbor's field unlawfully and leave the gate open

;

if before the owner knows it, cattle enter and destroy

the crop, the trespasser is responsible; but if the owner

sees the gate open and passes it frequently and wilfully

and obstinately or through gross negligence leaves it

open all summer, and cattle get in, it is his own folly.

* * * We think that the Jury were rightly instructed

that as the trespass consisted in removing a few rods of

fence, the proper measure of damages was the cost of

repairing it, and not the loss of a subsequent year's crop

arising from the want of such fence."

This principle is announced in a multitude of cases.

See French vs. Fining, 102 Mass. 132;

Eastman vs. Sanborn, 3 Allen 594;



55

Scott vs. Boston, 106 Mass. 468;

Milton vs. Hudson River S. S. Co., 37 N. Y.

210;

Lawson vs. Price, 45 Md. 123;

Noble vs. Amer. Three Color Co., 74 N. Y. 764;

Pennypacker vs. Jones, 106 Pa. St. 237;

Great Western, etc., Co. vs. Tucker, 34 N. W.
Rep. 205;

Truitt vs. Fahey, 52 Atl. Rep. 339.

And the principle is stated in a note by Mr. Sedg-

wick at page 166 in the 7th edition to be "a plaintiff

must not only show that no negligence on his part con-

tributed originally to the injury, but he must also show

due care in avoiding all consequential damage. It is

also his duty, it is said, to take reasonable steps to make

the damage as small as possible."

So, therefore, applying this principle to the case at

bar, we contend that if there has been any breach of

contract on the part of the Comstock Tunnel Company

caused by its refusal to permit the installation and use

of the electric plant as a substituted power for the

water wheel, the measure of the damage resulting

from such breach would be the difference in cost be-

tween the two methods. For it was clearly the duty, if

within its power, for the defendant in error and its as-

sociates to lessen the damage by completing the work

by the method or means then being employed, to-wit,

the water wheel; and this is so, because it was clearly

within their power to so do. Reference has been here-
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to fore made to the evidence where it definitely appears

from the evidence of Mr. Gorham, Mr. Ross and Mr.

Kinkead, three of the witnesses for the defendant in

error, that the drift could have been completed by the

use of the water wheel, and that the sole purpose of the

contemplated installation of the electric plant was to

facilitate the work and lessen the expense. It appears

clearly from the testimony, and it is not contradicted,

that the plaintiff in error, never, by any act, prevented

the completion of the extension of the drift by the

means which were then being employed, and that the

abandonment of the work was wholly voluntary on the

part of defendant in error and its associates.

As we have seen from the testimony in the case, this

difference in cost between the two methods did not, and

could not have amounted to the sum of $50,000.00,

which was the verdict rendered in the case.

CONCLUSION.

Our reasons why the judgment should be reversed

and set aside may be summarized as follows:

Because the Court had no jurisdiction to entertain

or try the action, for the reason that neither the plain-

tiff nor the defendant were citizens, residents or inhab-

itants of the State in which the action was brought.

Because the demurrer should have been sustained

upon the ground that the complaint did not state facts

sufficient to constitute a cause of action on behalf of the

Occidental Consolidated Mining Company.
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Because no privity or contractual relation existed be-

tween the plaintiff, the Occidental Consolidated Min-

ing Company, and the defendant, the Comstock Tun-

nel Company.

Because there was no breach by the Comstock Tun-

nel Company of any covenant or provision contained in

either of the contracts pleaded, Exhibits A, B and C;

that all of the promises or undertakings on the part of

the Comstock Tunnel Company as set forth in the con-

tract between it and the Chollar Mining Company

were fully kept and performed. That the Comstock

Tunnel Company did not undertake by that contract,

or any other, to construct the extension of the said Zadig

Drift, or guarantee in any way its construction, and did

not promise or agree to give to the said Chollar Min-

ing Company, or either or all of said mining com-

panies, the right to the use of electricity as a means or

method of generating power for air or machine drills,

nor undertake or promise to grant to said companies,

or either of them, the use of the tunnel, or a right of

way through the Tunnel for the erection of wires for

the transmission of electricity; that the only power or

means by which said drift was to be extended was the

power or means then in use, and which had been used

for the construction of the first thousand feet of the

drift, to-wit, the water power and water wheel, and

which method or means was specially mentioned and

contracted for as set forth in the contract respecting

the extension of the drift.

Because the evidence shows beyond controversy that

the Comstock Tunnel Company never, as alleged in the
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complaint, deprived the Occidental Consolidated Min-
ing Company of the right to drain, mine or work its

claims on the Brunswick Lode by means of the Sutro

Tunnel and the Zadig Drift. That it never prevented,

by force or violence, or otherwise, or at all, work in the

Sutro Tunnel or Zadig Drift as alleged in said com-
plaint, for the reason, as has been said, the refusal by
the Comstock Tunnel Company to allow the stringing

of wires along its tunnel and the installation of an elec-

tric plant, did not prevent or interfere in any way with

the completion of the extension of the drift by the

means then being employed, to-wit, the water power
and water wheel.

Because the sole purpose and object of said contract

between the Chollar Mining Company and the Com-
stock Tunnel Company was the extension of said drift

by means of the water power and the water wheel and

this was never in any way interfered with or prevented

by the Tunnel Company.

Because the verdict of $50,000.00 is arbitrary, ex-

cessive and unreasonable, and not supported by the evi-

dence in the case or by any law relating to the measure

of damages in cases of this character.

These various reasons are urged under the several

assignments of error heretofore discussed.

It is respectfully submitted that the judgment be re-

versed and set aside.

F. M. HUFFAKER,
W. T. BAGGETT,
PETER F. DUNNE,

Attorneys for Plaintiff in Error.
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STATEMENT OF THE CASE.

The Statement of the Case presented in the Briefs for

Plaintiff in Error does not present the facta as they appear
to Defendant in Error.

The Comstock Tunnel Company was at the dates of the

cation of the five agreements introduced in evid

at the trial of the case and ever since has been the owner
of the Tunnel known as and called the " SUTKO
TUNNEL, " which was constructed under the grants made



to A. Sutro and his assigns by the provisions of a Statute

of the State of Nevada approved February 4th, 1865, and

by the provisions of an Act of Congress of the United

States approved July 25th, 1866.

The Statute of Nevada referred to is as follows

:

An Act granting the Right of Wag, and authorizing

A. Sutro, and his associates, to construct a Mining

and Draining Tunnel.

(Approved February 4, 1865.)

The People of the State of Nevada, represented in

Senate and Assembly, do enact as follows:

Section 1. A. Sutro, and his associates, successors

and assigns, shall, for the next fifty years ensuing,

from and after the approval of this Act, have, possess,

and enjoy the exclusive privilege of the right of way,

and to run, construct and excavate a tunnel running

into the Comstock lode, from any point to be selected

in the foot hills of the Carson River Valley, within

the boundaries of Lyon County, and between Corral

Canon and Webber Canon; also, to sink mining shafts

along the line, or course of said tunnel, and connecting

with the same at such points as may be selected by said

parties; provided, however, the right of way hereby

granted for said tunnel shall in no manner or in any
wise interfere with any rights heretofore acquired in

and to the said Comstock lode, or any other lode along

the line, or in the vicinity of said tunnel, or any rights

of property heretofore acquired by any person or

corporation ; and, provided, further, that said right of

way for said tunnel shall in no wise interfere with the

rights of miners, according to the laws and customs of

this State.

Sec 2. That the object of said tunnel being for the

purpose of draining the Comstock lode, and all other

lodes along its line of direction or course, and for the

discovery and development of other lodes through

which the same may pass, and for the general purpose

of advancing the mining interest of this State, the



rate, price or sum of money to be charged for the

benefit derived; by the persons, companies or cum pora-

tions along the line of said tunnel, and others who may
be benefited by the drainage of their mines or lodes,

and freeing the same from the flow of water therein,

shall be whatever sum or sums of money, or stock,

which may, or shall be agreed upon by and between the
corporations, person or persons to be benefited as

aforesaid; and the grantee herein, his associates,

successors or assigns, and the said A. Sutro, and his

associates, successors and assigns, shall have the right

to receive and collect all sums of money, or stock,

which said persons, companies, or corporations shall

contract to pay ; and in default of the payment of the

same, according to the tenor and condition of such
contract or contracts, the said A. Sutro, and his asso-

ciates, their successors or assigns, shall have the right,

and are hereby authorized and empowered to sue for

and collect the same in any court of competent juris-

diction in this State.

Sec. 3. It shall be the duty of said A. Sutro, his

associates, their successors or assigns, to commence
the work of said tunnel in advancing the objects afore-

said, within one year from the passage of this Act, and
to complete the same within eight years.

The Act of Congress referred to is as follows

:

An Act grouting to A. Sutro the Right of Wag, and
grinding other Privileges to aid in the Construction

of a Draining and Exploring Tunnel to the Cam-
stock Lode, in the State of Nevada.

Be it enacted by the Senate and House of Repre-
sentatives of the United States of America in Congress
assembled, That, for the purpose of the construction

of a deep draining and exploring tunnel to and beyond
the " Cornstock lode," so called, in the State of

Nevada, the right of way is hereby granted to A.
Sutro, his heirs and assigns, to run, construct, and
excavate a mining, draining, and exploring tunnel;
also to sink mining, working, or air shafts along the



line or course of said tunnel, and connecting with the

same at any point which may hereafter be selected by
the grantee herein, his heirs or assigns. The said

tunnel shall be at least eight feet high and eight feet

wide, and shall commence at some point to be selected

by the grantee herein, his heirs or assigns, at the hills

near Carson River, and within the boundaries of Lyon
County, and extending from said initial point in a

westerly direction seven miles, more or less, to and
beyond said Coimstock lode ; and the said right of way
shall extend northerly and southerly on the course of

said lode, either within the same, or east or west of the

same ; and also on or along any other lode which may
be discovered or developed by the said tunnel.

Sec. 2. And be it further enacted, That the right

is hereby granted to the said A. Sutro, his heirs and

assigns, to purchase, at one dollar and twenty-five

cents per acre, a sufficient amount of public land near

the mouth of said tunnel for the use of the same, not

exceeding two sections, and such land shall not be

mineral land or in the bona fide possession of other

persons who claim under any law of Congress at the

time of the passage of this act, and all minerals exist-

ing or which shall be discovered therein are excepted

from this grant ; that upon filing a plat of said land the

Secretary of the Interior shall withdraw the same from

sale, and upon payment for the same a patent shall

issue. And the said A. Sutro, his heirs and assigns,

are hereby granted the right to purchase, at five

dollars per acre, such mineral veins and lodes within

two thousand feet on each side of said tunnel as shall

be cut, discovered, or developed by running and con-

structing the same, through its entire extent, with all

the dips, spurs, and angles of such lodes, subject, how-

ever, to the provisions of this act, and to such legisla-

tion as Congress may hereafter provide : Provided,

That the Comstock lode, with its dips, spurs, and

angles, is excepted from this grant, and all other lodes,

with their dips, spurs, and angles, located within the

said two thousand feet, and which are or may be, at the

passage of this act, in the actual bona fide possession



of other persons, are hereby excepted from such grant.

And the lodes herein excepted, other than the Coin-
stock lode, shall be withheld from sale by the United
States; and if such lodes shall be abandoned or not
worked, possessed, and held in conformity to existing
mining rules or such regulations as have been or
may be prescribed by the legislature of Nevada, they
shall become subject to such right of purchase by the
grantee herein, his heirs or assigns.

Sec. 3. And be it further enacted, That all persons,

companies, or corporations owning claims or mines
on said Comstock lode or any other lode drained,
benefited, or developed by said tunnel, shall hold their

claims subject to the condition, (which shall be ex-

pressed in any grant they may hereafter obtain from
the United States) that they shall contribute and pay
to the owners of said tunnel the same rate of charges
for drainage or other benefits derived from said tunnel
or its branches, as have been, or may hereafter be,

named in agreement between such owners and the
companies representing a majority of the estimated
value of said Comstock lode at the time of the passage
of this act.

Approved, July 25, 1866.

The Statute of Nevada and Act of Congress above men-

tioned are recited by title and date of enactment in the

preambles in the agreement between the Comstock Tunnel

Company and the Occidental Consolidated Mining Com-

pany, dated September 1, 1891, a copy of which is anne

to the Complaint in this action, which copy is in the Trans-

cript, pages 17 to 43. This agreement was introduced in

evidence and marked "Plaintiff's Exhibit No. 8," page

612 of the Transcript The Statute and Act are also

recited by title and date of enactment in the preambles in

the Agreement between the ComUock Tunnel Company
and the Potosi Mining Company dated April 1st, L6
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introduced as evidence marked Plaintiff's Exhibit No. 7.

Transcript page 567 to 588, and also in the preambles in

the Agreement between the Comstock Tunnel Company

and the Chollar Mining Company, dated April 1st, 1898,

introduced in evidence, marked Plaintiff's Exhibit No. 6.

Transcript pages 588 to 612.

An agreement between the Chollar Mining Company

and the Potosi Mining Company and the Occidental Con-

solidated Mining Company, dated May 8, 1899, was intro-

duced in evidence by the Mining Company marked

Plaintiff's Exhibit No. 10, page 665 of the Transcript.

An agreement between the Comstock Tunnel Company

and the Chollar Mining Company dated May 27, 1899

was introduced in evidence by the Mining Company

marked Plaintiff's Exhibit No. 9, page 672 of the Tran-

script, in which the four agreements above mentioned

are recited in the preamble as follows:

" Whereas, the Chollar Mining Company has agreed

" with the Potosi Mining Company and the Occidental

" Consolidated Mining Company to open and repair the

"drift known as and called the Zadig Drift, from the

" main tunnel of the Comstock Tunnel Company to the

" face of said drift, and to extend said drift from its face

" to the southern boundary line of the claim of the Potosi

" Mining Company on the Brunswick Lode in Storey

"County, State of Nevada; and whereas, the said Zadig

" Drift was constructed by the Comstock Tunnel Com-

" pany, under a contract with said Occidental Consoli-

" dated Mining Company; and whereas, the Chollar

" Mining Company and the Potosi Mining Company have

" made and entered into certain contracts with said Com-



" stock Tunnel Company for the working and prospecting

"their respective mining claims on the said Brunswick

" Lode."

The agreement above set forth between the Com stock

Tunnel Company and the Occidental Mining Company

da led Sept. 1st, 1891, and that, with the Coinsto'ck Tunnel

Company and the Potosi Mining Company and the Com-

stock Tunnel Company and the Chollar Mining Company

dated April 1st, 1898 are also referred to in the Plaintiff's

Exhibit No. 9, from which the preambles are above quoted

as follows: " but said Chollar Mining Company, said Potosi

" Mining Company and said Occidental Consolidated Minimi

" Company, and each of them, shall and does have the

" right to work its claim on said Brunswick lode from

" said drift, subject to and upon the terms and conditions

" set forth in the contracts in force between said com-

" panies and said Comstock Tunnel Company. It is

" further mutually understood and agreed that nothing

"in this contract shall impair the right or rights of said

"Chollar Mining Company, said Potosi Mining Company,

"said Occidental Consolidated Mining Company and said

" Comstock Tiinml Company under the contracts between

" said companies or either or any of them. It is further

" understood and agreed that the said Zadig Drift and the

" extensions thereof, with the appurtenances, is and shall

" be the property of the Comstock Tunnel Company, and

" that the companies whose claims are reached or may be

" worked by or from said Zadig Drift, shall have the free

" use thereof for working and mining their respective

"claims on the Brunswick Lode, subject to the payment

"to the Comstock Tunnel Company of royalties and for
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"transportation as fixed by the contracts now in force;

" and it is distinctly understood and agreed that, when-
" ever connection is made by means of any mining Con-

" struction between said Zadig Drift and the surface of
" the earth, this contract shall terminate, and that the
" per diem herein agreed to be paid shall only be paid
" while work is being done in said drift."

A. Sutro and his assigns constructed the Tunnel as

provided by the Statute of Nevada and Act of Congress

mentioned and at the times of the making of the agree-

ments mentioned and ever since the Occidental Consoli-

dated Mining Company has been subject to the payment
to the "Comstock Tunnel Company" of Royalty on all

ores extracted from the mines of the Occidental Consoli-

dated Mining Company. As this Case went to the Jury
under the evidence and admissions made during the trial,

the Occidental Consolidated Mining Company was en-

titled to the same privileges as owners of mines on the

Convstock Lode except as affected by the agreements
mentioned.

The Occidental Consolidated Mining Company, at the

times of the execution of the agreements mentioned and
ever since has owned the following mines on the Bruns-

wick Lode so called, to-wit: Star King, Silver Star, South

Occidental, Dean, West Occidental, Edwards, Central

Occidental and Earl North Occidental. (Tr. p. 369-331.)

The Defendant in Error holds title to all its mining

claims constituting the Occidental Mine subject to the

conditions contained in Section 3 of the Act of Congress

of July 25, 1866, above set forth, which conditions are set
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forth in all the Patents to these claims issued to Defend-

ant in Error.

Within the surface boundary lines of these mines at

the surface extending down vertically are two lodes (Tr.

]). 369. Tr. p. 273) both of which are cut by the Sutro

Tunnel. That is, the Tunnel passes through or across

them.

The Sutro Tunnel was constructed from a point in

Lyon County commencing near Carson River from a

point in the hills at a slight elevation above the valley

through which the River flows to the Comstock Lode to a

point on the Comstock Lode a distance of about 20,000

feet in the Savage claim (Tr. 460). Branches or Lateral

Tunnels called the North and South Laterals were run

from a point near the face of the main Tunnel Northerly

and Southerly in front of the mines on the Comstock

Lode commencing with the Ophir claim on the North

lateral and extending to the Foreman Shaft of the Over-

man Silver .Mining Company and Caledonia Silver Mining

Company claims at the end of the South lateral, the

length of the North lateral being 4,300 feet and that of

the South lateral 8,700 feet. (Tr. p. 460.)

The mines of the Occidental Consolidated Mining Com-

pany are not on the Comstock Lode hut on the Bruns-

wick Lode a distance of almost two miles east of the

Comstock Lode.

The Tunnel had been constructed to the Comstock

Lode before the making of any of the agreements men

Honed and the main Tunnel passed through and across

the two lodes which have their tops or apexes within the

surface boundary lines of the Occidental Consolidated
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Mining Company, the two lodes running Northerly and

Southerly and the Tunnel running Easterly and

Westerly.

The claim of the Occidental Consolidated Mining Com-

pany nearest the Sutro Tunnel is about 2300 feet South

of the Sutro Tunnel and the surface of the Mining Claims

of the Occidental Consolidated Mining Company is 1500

feet above the level of the Main Sutro Tunnel.

At the time of the execution of the agreement between

the Comstock Tunnel Company and the Occidental Con-

solidated Mining Company dated Sept. 1st, 1891, marked

Plaintiff's Exhibit No. 8, the Occidental Consolidated

Mining Company had mined its claim by means of a

tunnel and other work near the surface of one of its

claims and had reached by means of winzes, drifts and

other works from the Tunnel a depth of 850 feet from the

surface at which point work was stopped on account of

water at the lowest working which prevented further

working without the erection of hoisting works, hoisting

machinery, pumps and pumping machinery at the sur-

face which was the only practical way of working the

claims from the surface. (Tr. p. 325-330-331.)

On account of these conditions the agreement dated

Sept. 1, 1891, was entered into. At that time the Occi-

dental Consolidated Mining Company had extracted and

reduced ore from its mines and the sum of $10,816 was

claimed by the Comstock Tunnel Company for Royalty

upon such ores as set forth in the agreement of Sept. 1,

1891. The agreement was executed to adjust all differ-

ences between the parties and to enable the Occidental

Consolidated Mining Company to work and prospect its
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mines by means of a drift called the Zadig Drift to be run

from a point in the main Tunnel between 11,000 and 12,000

feet from its mouth in a southerly direction (Tr. p. 22)

between the Sutro Tunnel and the nearest claim of the

Occidental Consolidated Mining Company and the claim

on the Brunswick Lode of the Chollar Mining Company

and of the Potosi Mining Company mentioned in Plain-

tiff's Exhibit No. 7 (Tr. page 71) and in Plaintiff's Ex-

hibit No. 6 (Tr. p. 593). The south line of the claim of

the Potosi Mining Company is contiguous to and adjoining

the North line of the claim of the Occidental Consolidated

Mining 'Company nearest the tunnel.

In order to reach the claim of the Occidental Consoli-

dated Mining Company nearest the Tunnel it was neces-

sary to run the Zadig Drift through the claims of the

Chollar and Potosi Mining Companies, on the Brunswick

Lode.

Prior to the 8th day of May, 1899, the date of the Agree-

ment between the Chollar, Potosi and Occidental Consoli-

dated Mining Companies 1000 feet of the Zadig Drift with

some cross cuts had been completed under the Agreement

of Sept. 1st, 1891. The drift had not been used for some

time and it became necessary to repair it before any further

work could be done. It was determined to repair the Drift,

and to extend it from its face at the time to the South line

of the claim of the Potosi Mining Company which is the

claim of the Mining Company nearest the Tunnel at the

joint expense of the Chollar, Potosi and Occidental Com-

panies and I'm- this purpost' by the Agreement of May 8th,

L899, the Potosi Mining 'Company and the Occidental Con-

solidated Mining Company employed the Chollar Mining
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Company to do the necessary work, each of the Companies

to pay one-third of the expense.

This agreement, as alleged in the Complaint, was made

with the full knowledge and consent of the Tunnel Com-

pany (Tr. p. 8) as shown by the recitals in the Contract

between the Chollar Mining Company and the Tunnel

Company dated May 27, 1899, and by the testimony at the

trial. Pursuant to this agreement the last named agree-

ment was made, but it was by reason of the rights acquired

under the Agreements between the Comstock Tunnel Com-

pany and the Occidental Consolidated Mining Company,

Plaintiff's Exhibit No. 8 (Tr. p. 612), and that between

the Comstock Tunnel Company and the Chollar Mining-

Company, Plaintiff's Exhibit No. 4 (Tr. p. 588) and that

between the Comstock Tunnel Company and the Potosi

Mining Company, Plaintiff's Exhibit No. 7 (Tr. p. 567),

that these three Companies had the right to prospect their

claims on the Brunswick Lode by means of a drift from the

Sutro Tunnel. Exhibit No. 8 (Tr. p. 616), recites that

'

' Whereas, the party of the second part is the owner and
'

' in possession of certain mines, situate and being near the

" said Sutro Tunnel, in the State of Nevada, which mines

" are known as the 'Occidental Mine' and as the 'South

" Occidental Mine;' " and

Whereas, the party of the second part desires the con-

struction of a drift, in a general Southerly direction, from

a point in the said Sutro Tunnel, where or near where the

same crosses the lode or vein known as the "Brunswick

Lode."

The Agreement then after reciting the controversies

between the parties to it proceeds in Articles Second,
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Third, Fourth, Fifth, Sixth and Seventh (Tr. pages 619 to

623) to provide for the running of the drift a distance of

1000 or 2000 feet which according to the Agreement was

to be constructed by the Tunnel Company and for which

the .Mining Company was to pay all the expenses including

a monthly salary of $100 to the General Superintendent of

the Tunnel Company for his services in superintending

and directing the work.

Article Fourth page 620 provides as follows:

" On the 15th day of each and every month hereafter,

" commencing with the 15th day of October, 1891, the

" party of the second part will pay to the party of the

" first part, in gold coin of the United States of America,

'
' the sum due on ore extracted from the mines of the party

" of the second part during the preceding calendar month,

" as herein provided, and reduced or sold, as aforesaid;

" and in addition thereto, such amount, on account of the

'
' said sum of $10,816, due for past royalties or charges, as,

'
' with the amount so due for the royalty or charges for the

" preceding calendar month will equal the amount ex-

'
' pended or liability incurred by the party of the first part.

" in the running, excavation and construction of said drift,

" during said preceding calendar month, according to said

" account of said general superintendent.

"

The ore from the Occidental Company's mine averaged

$15 per ton the royalty upon which if fixed at the same

rate as on ores of that value from other mines would have

been 60 cents per ton, but the Court will see the Occidental

Company paid 40 cents per ton more than other Companies

on similar ores (Tr. page 338).
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Article Eighth Tr. p. 623 provides that after the Occi-

dental Company has paid the Tunnel Company an amount

on past and future royalties fully equaling the cost of the

drift of 1000 or 2000 feet, the royalties shall be 4 per cent

of the entire bullion yield, from all ores extracted from the

Mining Company's mine up to $2 per ton but not to exceed

in any case $2 per ton, and from and including Article

Eighth to Article Fifteenth, p. 632, the Agreement is as to

the working of the Occidental Company's mines for all

future time after the mines have been reached by the Drift.

This was not an Agreement merely to run a drift 1000 or

2000 feet but a contract which gave the Occidental Com-

pany the right to mine its mines by means of the Zadig

Drift and the Sutro Tunnel—upon the terms and condi-

tions named in the contract.

The work of mining the mines of the Occidental Mining

Company was to be done from the Drift which necessarily

included the cross cuts—which are as much a part of the

drift as the branches are parts of the tree. The drift was

not run in the ledge but in the Country rock in accordance

with good mining, and in order to prospect the ledges,

cross cuts were necessary (Tr. pp. 371 and 372). The

Tunnel Company knew they were run, charged for them

and were paid for them by Defendant in Error.

(See Bill of Jan. 31, 1893, Tr. p. 653. See Bill Dec. 1,

1892, p. 661. Jan. 1, 1892, p. 658. Tr. p. 679 p. 700.)

As will be seen from the Agreement marked Plaintiff's

Exhibit No. 10 Tr. p. 665, it was merely an Agreement

providing that the three Companies shall share equally in

the expense of running the Zadig drift, the work to be

done by the 'Chollar Mining Company, as long as it kept
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up its part of the expense. The purpose and intent of the

agreement was that on the failure of either or both of the

other two to so contribute, then the one remaining should

if it saw fit continue the work. (Tr. pp. 667 to 668.)

" It being the purpose and intention of this agreement

'
' that each of the three companies hereto shall contribute

'
' equally one-third of all expenses incurred in said work,

'
' and that said work shall be done under the direction of

'
' the party of the first part, and that upon the failure of

" either of the parties of the second or third parts to

" promptly pay its equal one-third part of the expenses

" herein provided to be paid on or before the 15th day of

'
' each month after the commencement of said work, until

'

' finished, the said party of the first part shall have the

'
' right to discontinue the said work ; and in the event that

" any party hereto shall refuse or fail to pay its proper

" proportion of the expense herein agreed to be paid by

11
it, it shall be optional with the other parties, or either

" of them, to continue said work, and in that event the

" party or parties continuing said work and paying there-

" for shall own said drift and be entitled to use the same

" to the exclusion of the party who shall fail to pay its

" proportion of such expense, and in that event all prop-

" erty purchased for the prosecution and performance of

" said work shall belong to the party or parties continuing

" to pay for the performance of said work, and if after

" said drift is completed, it shall become necessary to

" make any repairs therein or thereto, any party failing

" to pay its proportion of the expenses of such repairs

" shall thereby forfeit all right to said drift and all rights

" to make any use of said di il't, or any part thereof."
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The Plaintiff in Error is estopped from claiming that it

had not full knowledge of this last contract. The recitals

of the contract between it and the Occidental Potosi Min-

ing Company Plaintiff's Exhibit No. 7, Article Ninth,

Tr. p. 580 to Article Eleventh, and the Agreement between

the Comstock Tunnel Company and the Chollar Mining

Company, Plaintiff's Exhibit No. 6, Article Ninth, Tr.

p. 603, to Article Eleventh, relate entirely to the mining

of the claims of those two companies on the Brunswick

Lode through the Zadig drift and authorize the running

of the cross cuts as without them the claims of these com-

panies could not be worked.

These three contracts gave the three Companies,

Chollar, Potosi and Occidental the right to work their

claims through and by means of the Zadig drift and the

Sutro Tunnel. After the first 1000 feet of the Zadig Drift

was run work stopped on it from the year 1893 to the year

1899. The drift fell into decay and repairs were necessary

to reopen it, and for this reason and for the purposes set

forth in the writings the Agreements between the Occi-

dental, Chollar and Potosi Companies, Plaintiff's Exhibit

No. 10 and between the Tunnel Company and the Chollar

Mining Company, Plaintiff's Exhibit No. 9 were

executed.

Under the first contract of Sept. 1st, 1891, the Occidental

Mining Company paid the Tunnel Company $31,473.72,

the whole cost of the work done under the supervision of

the Tunnel Company, Tr. pp. 219, 220, 221, 222, Tr. p. 341.

Under the last agreement the Occidental Consolidated

Mining Company paid out $12,893.22, its one-third of the

expenses of the Zadig Drift and cross cuts (Tr. p. 374).
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The work continued until electricity was introduced and

used on the Cbmstock Lode as a Motive power. It lias

been successively used before the 1st of Sept., 1891 (Tr. pp.

135 and 136, 335) . At this time the air had become so bad

in the drift by reason of insufficiency that the miners could

not work effectively. The water running in the tunnel

which was the only power to drive air into the drift was

shut off two hours every day, and there was no power to

run the machine drills. It was necessary in order to do

the work economically to have thirty horse power at the

mouth of the drift, twenty horse for power to drive

machine drills, and ten to drive air by fans to the face of

the drift to enable the men to work ; one for the Zadig Drift

South of the Sutro Tunnel and one for North Drift (Tr.

pp. 258 to 260, 331 to 332, 333, 138 to 139 to 140, 141).

H. M. Grorham, superintendent of the Chollar Mining Com-

pany, was superintendent of the work done in the drift for

that Company, the Potosi Company and the Occidental

Consolidated Mining Company. He had a station cut out

at the south side of the Sutro Tunnel for the motors,

machines, etc., and ordered the wires. After this was done

and before anything was installed Mr. Franklin Leonard,

President of the Comstock Tunnel Company, heard about

the proposed installment of electricity and at once objected

to it. Attempts were made between the parties to settle the

differences but they failed and Mr. Leonard told Mr.

Gorham that the Tunnel Company would not permit any-

thing of the kind, that if he attempted to place any wires

in the drift he would see that he was stopped, and that if

he put any wires in the tunnel, he would pull thorn down

again, and stop him (Tr. p. 148), and the Tunnel Company
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then put a strong door in the north Lateral Tunmel,

locked it and took the key out to the office of the Tunnel

Company some three or four miles distant. The purpose

of putting in the door was to prevent the wires from being

put in the tunnel (Tr. pp. 133 and 134) . Mr. W. A. Bums

asked Mr. Leonard why he had put the bulk head in the

tunnel and Mr. Leonard answered, that Mr. Gorham

wanted to put some wires through the tunnel and they were

there to stop them (Tr. p. 134).

He said further to Mr. Burns, '

' We put this gate in this

'
' tunnel and when they come to put in the wires we will be

" on the other side to stop them " (Tr. p. 134). No fur-

ther attempt was made to install electricity and the parties

failing to settle their differences the Occidental Mining

Company eoininenjced this action to recover the moneys

paid out by the Company in constructing the drift, and for

$100,000 damages, alleged to have been sustained by being

deprived of the right to drain mine and work its claims on

the Brunswick Lode by means of the«Sutro Tunnel and

Zadig Drift.

The total amount paid by the Occidental Consolidated

Mining Company under all the contracts, as have been

shown, is $44,366.94 (Tr. pp. 323, 374, 322, 341). This

amount was paid in installments as the work progressed

from month to month, the dates of the payments of which

are shown by the Statements and vouchers introduced in

evidence (Tr. pp. 341, 342, 646 to 665, 546 to 564). The

amount paid over and above the $10,816 and in addition to

all royalties was over $25,000. The whole length of the

main drift completed is 1340 feet and of the cross cuts east

and west 1066 feet. In order to work the nearest mine of
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the Mining Company the drift would have to be extended

about 960 feet further.

The jury rendered a verdict for $50,000 damages being

less Hum one-third of the amount sued for as general

damages after deducting the $25,000 paid over and above

the $10,816, and over and above all royalties. The Plain-

tiff in Error moved for a New Trial upon every ground

now urged in this Court for a reversal and upon every

assignment of error now relied upon in the Briefs for

Plaintiff in Error.

See Motion for New Trial, Tr. pp. 88 to 119.

The motion for New Trial after arguments by Counsel

for the respective parties and due consideration of the

Court was denied.

See opinion of his Hon. Judge Hawley, Tr. p. 678.

Occidental Consolidated Mining Company v. Corn-

stock Tunnel Company, Vol. 125, Fed. R., p.

244. No. 3. Dec. 3, 1903.

ARGUMENT.

I.

The Circuit Court had jurisdiction of the subject matter

of the case and of the parties to it, they being citizens of

different States and the amount of the matter in contro-

versy being $2000 and over exclusive of interest and costs.

The Plaintiff in Error waived all objections to the juris-

diction of the Court over it by voluntarily appearing and

answering to the merits without objection. It was too late
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after issue joined upon the facts to raise the question of

jurisdiction.

The cases cited hy Counsel for Plaintiff in Error are

cases where the objection to the jurisdiction of the Court

was made specially for the sole purpose of making the

objection, without any general appearance in the cases.

Occidental Consolidated Mining Co. vs. Oomstock

Tunnel Co., 120 'Fed. 518, and cases there cited.

n.

The Plaintiff in Error cannot be heard here as to any

assignment of Error based upon the Instructions of the

Court, or the refusal of the Court to give any instruction

requested by the Plaintiff in Error or the modification of

any Instruction requested by Plaintiff in Error or the

giving of any instruction requested by Defendant in Error,

as no objection was made at the time to the action of the

Circuit Court in instructing the jury as it did and no excep-

tion was taken by Plaintiff in Error thereto.

The Bill of Exceptions by which alone alleged errors of

the Circuit Court can be brought here for review contains

no objections or exceptions to the Instructions (Tr. pp. 121

to 611).

The Instructions, however, were as strongly in favor of

Plaintiff in Error as the testimony warranted (Tr. pp. 99

to 107).

Occidental Consolidated Mining Company vs. Corn-

stock Tunnel Co., 125 Fed., p. 244.

As there is nothing before this Court in the Record that

can be considered except the action of the Circuit Court m
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admitting or rejecting testimony offered during the trial

the argument so far as the Defendant is concerned will be

limited to those matters which are properly brought to this

Court by the Bill of Exceptions and noticed by Counsel for

Plaintiffs in Error in their Briefs. Attention is therefore

called to the following questions which if answered in the

affirmative, the verdict of the jury must be left as it was by

the Circuit Court.

First. Was there any contract between the Plaintiff in

Error and the Defendant in Error which gave the Defend-

ant the right to prospect and mine its claims on the Brans-

wick Lode by means of and through the Zadig Drift and

the Sutro Tunnel.

Second. Had the Defendant in Error the right to use

electricity in the Sutro Tunnel and Zadig Drift under the

contract as a motive power to furnish light and drive air

to the face of the drift for the men at work and power to

operate machine drills for doing the work.

Third. Did the Plaintiff in Error deprive the Defend-

ant in Error of the right to drain, mine and work its claims

on the Brunswick Lode by and through the Zadig Drift and

Sutro Tunnel.

Fourth. What damage, if any, has the Defendant in

Error sustained by the breach of the contract.

I.

The contracts introduced in evidence between the Corn-

stock Tunnel Company and the Occidental Consolidated

Mining Company, Plaintiff's Exhibit No. 8, Tr. p. (il^, the

Oomstock Tunnel Company and the Chollar Mining Com-
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pany, Plaintiff's Exhibit No. 6, Tr. p. 588, and the Corn-

stock Tunnel Company and Potosi Mining Company,

Plaintiff's Exhibit No. 7, p. 567, gave to the party of the

second part in each of said contracts the right to work its

claim on the Brunswick Lode from the Sutro Tunnel level

by means of that Tunnel and the Zadig Drift. These

claims could not be worked through this drift except as in

the case of the ChoUar and Potosi Mining Companies by

cross cuts from the drift and in the case of the Occidental

Consolidated Mining Company by reaching the claims of

that Company by extending the drift to them. The con-

tracts provide not only what royalties shall be paid upon

ores extracted but for the transportation of ores, none of

which could be reached so far as the Occidental Consoli-

dated Mining Company is concerned until after the south

line of the Potosi Company is passed by the Zadig Drift.

The Contracts provide what shall be paid the Oomstock

Tunnel Company per ton for ores carried through the drift

and tunnel as well as for the waste rock and also for trans-

portation of timber and men to and from the mouth of the

Sutro Tunnel to the place where the timbers are to be used

or the men are to work. The contract dated Sept. 1st, 1891,

between Plaintiff in Error and Defendant in Error was

not simply for the running of a drift 2000 feet in length

but for working the mines of Defendant in Error by means

of a drift from the Sutro Tunnel into and through its

mines. Suppose the drift had been completed 2000 feet

from the Sutro Tunnel. The face of it would then be over

300 feet distant from the nearest mine of Defendant in

Error. Could the Plaintiff claim that Defendant in Error

had no right to run the drift any further? Courts of Jus-
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tice would not listen patiently to such a construction of the

contract.

They would ascertain the intent of the parties from the

whole contract and not merely from that provision of it

providing for the construction of 2000 feet of the drift, and

place such a construction upon it "as will render it reason-

able rather than unreasonable amd fair to both parties

rather than unjust " (American & Eng. Enc. of Law, 2d

Ed., Vol. 17, J). 18, and authorities cited).

Stanwood v. Kimball, 13 Met. (Mass.) 526.

Genet v. D. & H. Co., 122 N. Y., 505.

Grimley v. Davidson, 133 111., 116, 119.

Without the execution of the Contracts B and C, the

right to work and mine the claims of the Defendants in

Error through the Zadig Drift and Sutro Tunnel belonged

to Defendant in Error.

These three Companies, Chollar, Potosi and Occidental

Mining Company having already the right to work their

mines through the Drift and Tunnel by the contracts

already executed agreed among themselves to reopen and

repair the drift already run to its face and extend it to the

claims of Defendant in Error and to prospect the claim of

the Chollar and Potosi which lie between the Sutro Tunnel

and the claims of Defendant in Error. For that purpose

the Potosi Mining Company and the Occidental Consoli-

dated Mining Company entered into the contract annexed

to the Complaint marked B, dated May 8, 1899, Plaintiff's

Exhibit No. 10 (Tr., p. 665) by which the Occidental and

Potosi Companies employed the ('hollar Company to do

the work, each of the three companies to pay one third of
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the entire expenses, and the Chollar Company with the

knowledge and consent of all the other Companies made

the contract with the Comstock Tunnel Company marked

Plaintiff's Exhibit No. 9, Tr. p. 672. The complaint

alleges that the Comstock Tunnel Company had full knowl-

edge of the execution of Plaintiff's Exhibit No. 10, and

that it Was made with its consent.

The Plaintiff in Error is estopped from denying full

knowledge of the terms of the Contract between the Occi-

dental, Potosi and Chollar Company as the contract was

not only stated in the preamble to the Contract between the

Tunnel Company and the Chollar Company, but the rights

of all the Companies mentioned to use the Zadig Drift to

work and mine their claims were also stated in the contract

itself.

Carver v. Jackson R. 4th Peters, (U. S.) 1 Lawyers

Book 7, Co.-op. Ed., p. 761, and cases cited in

notes.

A. & E. Enc. of Law, 2d Ed., Vol. 24, pp. 58 and 63

New.

In, addition to this the evidence showed conclusively that

the Plaintiff in Error had full knowledge of the interest

of the Defendant in Error in the contract, and that the

Defendant in Error was paying its part of the bills

rendered by Plaintiff in Error for sums due it under the

contract. They were not made against the Chollar Mining

Company, but against the Zadig drift. They were made

on the bill heads of the Chollar Mining Company on which

that Company's name was printed as the Debtor and the

Plaintiff in Error struck out the name and inserted in place
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of it the Zadig Drift as Debtor, which was used to desig-

nate the three Companies that were paying for the work.

Plaintiff's Exhibit 3, Tr., pp. 546 to 565.

Testimony of J. M. Purrington, Tr., pp. 213-214-

215, 217, 222, 223.

Independent of any question as to a direct contract

between the Plaintiff in Error and the Defendant in Error

the Defendant in Error had a cause of action against the

Plaintiff in Error upon the provisions of the Contract

between the Coms'tock Tunnel Company and the Chollar

Mining Company for the benefit of the Defendant in

Error.

A plaintiff may maintain an action on a simple contract

to which he was not a party, upon which he was not con-

sulted, and to which he did not assent, when it contains a

provision for his benefit.

Miliani v. Tognini, 19 Nev., 133, citing

Kuhling v. Hackett, 1 Nev., 370.

Alcalda v. Morales, 3 Nev., 137.

Bishop v. Stewart, 13 Nev., 35.

See also Stevens v. Flannagan, 131 Ind., 122.

Clodfelter v. Hulett, 72 Ind., 141.

In the leading case of Vrooman v. Turner, 69 N. Y., 280,

it was held that in order to give a third party, who may

derive a benefit from the performance of a promise, an

action, there must be, first, an intent by the promisor to

secure some benefit to the third party ; second, some privity

between the two, the promisor and the party to be bene-

fited, and some obligation or duty owing from the prom-
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isor to the latter, which would give him a legal or equita-

ble claim to the benefit of the promise, or an equivalent to

him personally.

Cited in Constable v. National Steamship Co., 154

U. S., 74.

The case at bar stands the above test. The contract

between the Ohollar Co. and the Plaintiff in Error was

entered into with the understanding between the parties

and with the intent upon the part of the Plaintiff in Error

that the Defendant in Error and the Potosi Mining Com-

pany should enjoy certain rights, privileges and benefits,

which of themselves were dependent upon a strict perform-

ance of the contract on the part of the Plaintiff in Error.

There was, therefore, a privity of contract between the

Defendant in Error and the Plaintiff in Error herein

whereby the Plaintiff in Error was obligated to perform

its covenants. An examination of the contract itself dis-

closes the fact per se, that a violation of the covenants

therein would produce such injury to the Defendant in

Error that the only reparation would be an action in dam-

ages by the Defendant in Error against the Plaintiff in

Error.

The general doctrine now is that a third person may

enforce a contract made by others for his benefit, when it

is manifest from the nature or terms of the agreement that

the parties intended to treat him as one primarily

interested.

Burton v. Larkin, 36 Kan., 246.

Austin v. Seligman, 18 Fed. Rep., 519.

Sayward v. Dexter, 72 Fed. Rep., 765.
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" ' Any damage or suspension of a right or possibility

of a loss occasioned the plaintiff by the promise of another

is a sufficient consideration for such promise, and will

make it binding, athough no actual benefit accrues to the

party promising.' This rule is sustained by a long series

of adjudged cases.
'

'

Hendrick v. Lindsay et al., 93 U. S., 149, citing

Pillan v. Van Mierop, 3 Burr., 1663.

SECOND.

The Defendant in Error had the right to use any ade-

quate means not prohibited by the contract to do the work

in the drift. Electricity had been used on the Comstock

Lode prior to Sept. 1st, 1891, as a motive power success-

fully. The use of it in the drift was in contemplation at

the time of making the first contract. Its use was not pro-

hibited either directly or indirectly by any contract. It

was a safe, efficient and economical power to use. It could

be used for the purposes designated without any interfer-

ence with the Tunnel Company's business, without obstruct-

ing the tunnel, without danger to the employees of the Tun-

nel Company, without any risk from fire or from anything

else and without adding anything to the expense of the

Tunnel Company. Nearly the whole time of the Trial was

taken by evidence as to these matters, with the result that

no earthly question was left as to these matters. Tin •

were proved conclusively even by the testimony of the

experts of the Plaintiff in Error.

See testimony of C. M. Boas, H. M. Gorham, J. H.

Kinkaid, C. L. Cory, J. Feely, W. J. Roberts,

Wm. Sheehy, Leon Hall, L. H. Rogers, and

Sidney Sprout.
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The three last named were witnesses for Plaintiff in

Error. The opinions of the two witnesses last named sup-

ported the contention of Plaintiff in Error, but their

experience with the facts testified to by them were in favor

of Defendant in Error.

It was shown not only that the use of electricity as a

motive power would have been no injury to the Plaintiff

in Error as to its tunnel or business, but that it would have

been to its benefit. The use of electricity was not only per-

missible under the contracts, but it had become a matter

of necessity, as without it work on the drift would have to

stop on account of the enormous expense of running the

drift without it, and on account of the lack of sufficient

power. The fact that the Defendant in Error was per-

mitted to use the water running in the Tunnel as a motive

power to run a wheel was not prohibitive of using any

other power at the expense of the Mining Company any

more than the use of the number of mules the Tunnel Com-

pany was to furnish for the consideration named in the

Contract prohibited Defendant in Error from hiring other

additional mules at its own expense.

Where the legislature authorized a railway, by legisla-

tive act, to run its cars with '

' motive power produced by

steam, caloric, compressed air, or by any means or machin-

ery whatever," the court held that such act authorized it

to operate its cars by electricity, although at the time of

the passage of the act, electricity was not known as a

motive power for street railways.

Bell Tel. Co. v. Montreal St. E. Co., Quebec L. R.

6 Q. B., 223.
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Detroit City R. Co. v. Mills, 85 Mich., 634, 46 Am.
& Eng. R. R. Cas. 608.

Paterson R. Co. v. Grundy, 51 N. J. Eq., 213, 56 Am.

& Eng. R. Cas. 486.

Taggart v. Newport St. R, Co., 16 R. I., 668, 43 Am.
& Eng. R. Cas. 208.

Words of illustration are not words of limitation. Any

prohibition or limitation meant to exclude the use of

motive power which the ever-advancing spirit of invention

might discover, should have been embodied in the charter

in positive, express form.

Buckner v. Hart, 52 Fed. Rep., 837.

In construing a statute authorizing the construction of

" street or horse railways," enacted before the days of

electric railways, the legislature intended the use of such

improved motive power as future invention might produce

and public utility and convenience require; and that the

statute should be construed as broad enough to cover the

use of electricity.

Lonergan v. La Fayette R. Co., (Ind. Cir. Ct., 1890)

3 Am. Elec. Cas., 273.

Where a statute authorizes the maintenance of a street

railway, to be operated by any motive power except steam,

the road is authorized to use electricity, and also to main-

tain the necessary poles and wires for its construction,

although electricity is not expressly mentioned'.

Com. v. West Chester, 9 Pa. Co. Ct. Rep., 542, 3 Am.
Elec. Cas. 326.

See also, Gillette v. Chester IJ.Co., 4 Am. Elec. Qas.

160.
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THIRD.

The Tunnel Company prevented the Defendant from

using electricity1 hy force. It was so alleged in the com-

plaint and denied in the answer, and the proof of the force

used is uncontradicted'. The President of the Tunnel Com-

pany notified Mr. H. M. Grorham, the Superintendent of

the work in the Zadig Drift for Defendant in Error, that

if he attempted to install electricity in the Tunnel he would

stop him, and that if he put up the wires he would tear

them down, and in order to effectually stop him he put a

gate in the North lateral tunnel, locked it and carried away

the key. This was as effectual as if Mr. Leonard had met

Mr. Gerham with a band of armed men. It was as effec-

tual to stop any work in the drift, as if the Tunnel Com-

pany had placed dynamite on the floor of the Tunnel with

an explosion cap. If not left open^ no man working in any

shaft connecting with the Tunnel could have escaped from

the mine where he was working in case of a fire or a cave

above him in the mine. Nor could any one working in the

drift escape from the drift in case of a cave in the tunnel

between the mouth of the Zadig Drift and the mouth of the

Sutro Tunnel. Such an act not only caused the interfer-

ence of the President of the Miners' Union, but that of

other Companies. (See testimony of C. Gr. Larson, Tr., p.

124; testimony of W. J. Roberts, p. 126.) The placing of

the gate was for the purpose of stopping the installation of

electrictiy and it did effectually stop it.

The objection of the Tunnel Company to the use of elec-

tricity was not as to the wire to be used or as to the mode

of installation, but as to the use of electricity at all in the

Tunnel without further and additional pay from the Min-
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ing Companies. The Tunnel Company and its officers

claimed' that no right existed under the Contract to use

electricity ait all.

Testimony of Franklin Leonard, Tr., pp. 522-528.

Testimony of James Leonard, Tr., pp. 466-467.

Testimony of H. M. Gorham, p. 150.

Testimony of Leon. M. Hall, p. 541.

The mode of installation had not been so determined on

that it would not have been changed in any way suggested

by the President of the Tunnel Company.

j

FOURTH.

The damages to the extent found by the jury were sus-

tained by Defendant in Error.

The contract to work the mines of Defendant in Error

through the Sutro Tunnel having been broken by the fault

of the Comstock Tunnel Company which has absolutely

prevented the working of the mines through it according to

the contract, the measure of damages consists either of all

expenditures made by the mine owners in getting ready

to perform on its part, and all profits of which plaintiff has

been deprived by direct reason of the prevention, or recog-

nizing the duty of plaintiff to prevent loss in so far as it

may, would comprise in lieu of such profits, the increased

expense which would be required to work the mine by

means of shafts and pumps, that is in other words, the

difference in expense between the two methods of working
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the mine, besides the expenditure incurred in getting ready

to work the mine through the tunnel as agreed.

It is a cardinal principle that the measure of damages

for breach of contract is the entire actual damages natu-

rally resulting from the breach, under the circumstances of

the particular case.

Occidental Con. M. Co. v. Oomstock Tunnel Com-

pany, 125 Fed. R., p. 244, No. 3, Dec. 3, 1903.

Schooner Tribune, 3 Sumner, 144.

Chicago v. Greer, 9 Wall., 726.

Kenyon v. Goodall, 3 Cal., 257.

Coweta Falls Mfg. Co. v. Rogers, 19 Ga., 416.

Cincinnati & C. Air Line R. Co. v. Rogers, 24 Ind.,

103.

Haysler v. Owen, 61 Mo., 270.

Dean v. White, 5 Iowa, 266.

Paola Gas Co. v. Paola Glass Co., 56 Kan., 614, 44

Pac. Rep., 64.

Where a contract is entire and the breach total, the plain-

tiff may recover all damages both present and prospective

which are the natural and necessary consequences of the

wrong.

Hale v. Trout, 35 Cal., 242, and cases cited.

Eunis v. Buckey Pub. Co., 44 Minn., 105.

Tippin v. Ward, 5 Or., 450.

Diboll v. Minot, 9 Iowa, 403.

The plaintiff has but one cause of action for damages

for a breach of contract and may recover damages which
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are the natural and necessary consequence of the wrong

though arising after suit brought.

Bryson v. McCone, 121 Cal. 159.

In case of prevention of performance by the defendant,

the plaintiff may recover damages for his outlay already

incurred, and also the profits which he would have realized,

if he had been allowed to carry out the contract.

Hambly v. Delaware M. & R. R. Co., 21 Fed. Rep.,

541.

Knowlton v. Oliver, 28 Fed. Rep., 516.

Wells v. National Life Assn. of Hartford, 99 Fed.

Rep., 222.

O'Connell v. Main & Tenth Sts. Hotel Co., 90 Cal.,

516.

Findley v. Breedlove, 4 Mart. (U. S.), 105.

Schleider v. Eielman, 44 La. Arm., 462.

Lond v. Campbell, 26 Mich., 239.

Hammond v. Beeson, 112 Mo., 190.

Darkee v. Mott, 8 Barb., 423.

Kendal] Bank Co. v. Sinking Fund Oomrs., 79 Va.,

563.

Dillon vs. Anderson, 43 N. Y., 237.

In O'Connell v. Main & Tenth Sts. Hotel Co., 94 Cal.,

516, it is held that where plaintiff is prevented from carry-

ing out the contract he " may recover not only the profits

he would have made by performance, but is also entitled to

recover for expenditures made in preparing to d>o the

work.

To the same effect are the other authorities above cited.
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Profits which are the direct object of entering into the

contract are direct damages for breach of the con-

tract, and do not come within the rule as to remote

damages.

In Shoemaker v. Seker, 116 Cal., 244, the Court says:

" An examination of the authorities will show that the

cases in which further profits were rejected as '

' specula-

tive " or " too remote " were cases where the assented

future profits are entirely collateral to the subject matter

of the contract, and not consequences flowing in a direct

line from the breach of said contract. * * * But

where the prospective profits are the natural and direct

consequences of the breach of the contract, they may be

recovered ; and he who breaks the contract cannot wholly

escape on account of the difficulty which his own wrong

has produced of devising a perfect measure of damages

(Sutherland on Damages, 2d Ed., Sees. 64, 72, 107, 120;

Masterson v. Mayor, 7 Hill, 61, 42 Am. Dec. 38 ; United

States v. Behan, 110 U. S., 344 ; Rice v. WUtmore, 74 Cal.,

619] Hale v. Trout, 35 Cal., 229 ; Stoddard v. Treadwell, 26

Cal, 308; Cederberg v. Robinson, 100 Cal., 98, 99; Tahoe

Ice Co. v. Union Ice Co., 109 'Cal., 242.) In Sutherland on

Damages, Section 64, the author, after speaking of profits

which are too remote, says: " But profits or advantages

which are the direct or immediate fruits of the contract

entered into between the parties stand upon a different

footing. These are part and parcel of the contract itself,

entering into and constituting a portion of its very ele-

ments, something stipulates for the right to the enjoyment

of which is just as clear and plain as the fulfillment of

any other stipulation. They are presumed to have been
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taken into consideration, and deliberated upon, before the

contract was made and formed, perhaps tbe only induce-

ment to the arrangement. '

'

The foregoing decision is cited and approved in Holt

Manufacturing Co. v. Thornton, 136 Cal., 235, especially to

the point that " he who breaks the contract cannot wholly

escape on account of the difficulty which his own wrong has

produced of devising a perfect measure of damages. '

'

In Cederberg v. Robinson, 100 Cal., 99, the Court said:

1 ' The difficulty in any case is not to determine whether

the loss of profits upon his contract constitute a part of

his damages, as the cases all admit that this is an element

which enters into his damage, but to determine what por-

tion of the profits he has lost by the breach of his contract.

If this amount can be ascertained the plaintiff is entitled

thereto, but he is not to be deprived of all profits because

they are not susceptible of exact measurement. '

'

In Tahoe Ice Co. v. Union Ice Co., 109 Cal., 249, the

Court said

:

" Loss of profits which like those claimed in the case at

bar, are the direct and natural results of a contract and

which the law implies from such breach, are recoverable

without special allegations. (Burrell v. New York Salt

Co., 14 Mich., 34; O'Connell v. Main etc. Hotel Co., 90

Cal, 515; Eunis v. Buckeye Pub. Co., 44 Minn., 105; Shaw

v. Hoffman, 21 Mich., 157 ; Masterton v. Mayor of Brook-

lyn, 7 Hill, 61, 42 Am. Dec. 38; Laraway v. Perkins, 10

N.Y. 374.)"

In Masterton v. Mayor of Brooklyn, 7 Hill. 68, 69, 70,

the Court said

:
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'

' When the books and cases speak of the profits antici-

pated from a good bargain as matters too remote and un-

certain to be taken into account in ascertaining the true

measure of damages, they usually have reference to

dependent and collateral engagements entered into on the

faith of the performance of the principal contract;

But profits or advantages which are the direct

and immediate fruit of the contract entered into between

the parties stand upon a different footing * * *. The

civil law cases plainly include the loss of profits in cases

like the present within the damages to which the com-

plaining party is entitled. They hold that he is to be

indemnified for the loss which the nonperformance of the

contract has occasioned him, and the gain of which it has

deprived him (See p. 6), and in looking into the common
law authorities bearing on the question, especially the later

ones, they will be found to come nearly if not quite up to

the rule of the civil law. '

'

In Alleghany Iron Co. v. Teaford, 96 Va., 372, it is held

that damages for the breach of a contract include the

profits which would have been realized if the contract had

continued and loss resulting from the misconduct of the

defendants.

In Richmond v. Dubuque & C. S. R. Co., 40 Iowa, 264, it

is held that plaintiff suing for a breach of contract is

entitled to recover all loss of profits resulting from the

breach, notwithstanding any difficulty in ascertaining the

amount of the damages.

In Bryson v. McCone, 121 Cal., 159, it is held that dam-

ages which are the natural result of the wrong and the

profits which the plaintiffs would have made if the con-
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tract had not been broken, may be proved and recovered as

the result of the breach of contract.

In Kellog Bridge Co. v. United States, 15 Ct. CI. 206, it

is held that extra expense and the loss of profit are proper

elements of damage for a breach of contract.

In Wakaman v. Wheeler & Wilson Mfg. Co., 101 N. Y.,

205, it is held that prospective profits, so far as they could

properly be proved and which would certainly have been

realized but for defendant's default, are allowable as dam-

ages, although the amount is uncertain, and that the rule

that damages which are contingent and uncertain can not

be recovered embraces only such as are not the certain

result of the breach, and not such as are the certain result

but uncertain in amount.

In Blazen v. Thompson, 23 Or., 239, 31 Pac. Rep. 647, 18

L. R. A. 315, it is held that the loss of profits on residence

lots was recoverable for breach of contract to construct a

street railway thereto.

In Beck v. Fleitas, 37 La. Ann. 492, it is held that one

who in bad faith violates his contract is liable for all dam-

ages traceable to the breach.

In S. Kelsey v. United States, 23 Ct. CI. 61, it is held

that where the contract provides that the defendants

should erect a cofferdam to enable plaintiffs to prosecute

their work, the plaintiffs were entitled to recover all loss

of profits resulting from breach of the contract.

In Findley v. Breedlove, 4 Mart. (N. S.), it is held

that the plaintiff may recover moneys ex]>ended, and any

direct loss of profits from breach of a contract to furnish

a suitable engine for a boat.



38

In 'Cargill v. Thompson, 57 Minn., 543, it is held that

on breach of a contract to supply water power for a mill,

profits which could have been made in running the mill,

may be recovered in damages.

Where the plaintiff has been put to extra expense by
reason of the defendant's breach of contract, he is entitled

to recover the increased expense to which he may be thus

put.

Bryan v. Southeastern R. R. Co., 41 Ga., 71.

Paine v. Sherwood, 21 Minn., 225.

Nason Mfg. Co, v. Stephens, 127 N. Y., 602.

Wilson v. New York Central R. Co., 4 Abt. Dec. 618.

Eagle Tube Co. v. Edward Barr Co., 16 Daly, 212,

10 N. Y. Supp. 112.

Gallager v. Baird, 170 N. Y., 566, affirming 66 N. Y.

Supp. 759.

Seely v. State, 110 Ohio, 501.

Rogers v. Davidson, 142 Pa. St., 436.

Hathaway v. Sabin, 63 Vt., 527.

In Gallager v. Baird, 170 N. Y, 566, it is held that the

increased expense of opening a quarry in order to obtain

stone which the defendant had failed to supply as agreed

was properly recoverable as damages.

In Paine v. Sherwood, 21 Minn., 225, it is held that the

increased expense of cutting and preparing bridge timbers

by manual labor incurred in good faith, was recoverable

for breach of contract to furnish such timber.

In Westfall v. Perry, (Tex. Civ. App.) 23 S. W. Rep.

740, it is held for breach of contract to permit plaintiff to

water his stock at defendant's well, the increased expense
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of hiring a man to drive them twelve miles to water, and

the loss arising from depreciation in their value from being

driven so far, were proper elements of damage.

In Barnes v. Berenides, (Cal.) 72 Pac. Rep. 406, it is held

that a loss of profits may be had as compensatory damages

for an encroachment by one lot owner upon another, and

it is also held that when extra expense is incurred to pre-

vent the loss of profits, the full extra expense may be recov-

ered as compensatory damages together with the amount

of any loss caused by the encroachment.

In Hottel v. Farmers' Protective Assn., 25 Colo., 67, 53

Pac. Rep. 367, it is held for breach of contract to supply a

water power the plaintiff may recover the expense of steam

power which he acquired in lieu of the water power.

The injuries inflicted upon the Mining Company by the

act of the Tunnel Company are far beyond the amount

awarded by the jury. As has been shown there are two

ledges within the boundary lines of the Mining Company's

claims at the surface and these two ledges are shown by

the passage of the Sutro Tunnel through them to extend to

a depth of 1500 feet below the surface of the claims.

These ledges are mineral bearing and after the date of

the first contract Sept. 1st, 1891, yielded as shown by the

amount of Royalties paid the Tunnel Company over 20,000

tons of $15 ore. By means of the Zadig Drift the great

expense of sinking a shaft, erecting hoisting works, hoist-

ing machinery and pumps at the surface could be saved

and not only could this money be saved, but there would be

a saving of the continual expense of men who would have

to be employed to ran the machinery at the surface and to

keep the shaft in repair. The drift would drain the mines
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of water which would flow out of the Tunnel by its own
gravity. All the waste rock and ore could be carried out

of the drift and tunnel in cars almost by their own weight,

and the mines for a distance of over 650 feet above the tun-

nel level and for the full length of all the claims of the

Mining Company would be open to mining in the cheapest

mode and by the use of the cheapest power, electricity,

which would not only furnish all the power to drive

machine drills, and to force abundance of air to the places

where the men worked, but which would give abundance of

the best light enabling the men to do double as much work
as with candles.

There was no testimony admitted during the trial of the

case that was inmraterial to the issue or rejected that was
incompetent. The argument of Counsel for Plaintiff in

their Brief is upon the theory that there was no contract

whatever existing between the Plaintiff in Error and the

Defendant in Error, that the first Contract of September

1st, 1891, was terminated and at an end, that the Defend-

ant in Error had no interest or right whatever in the Zadig

Drift though it paid all the expenses of the construction of

the first 1000 feet and one^third of the expenses of the bal-

ance of the drift and the cross cuts and though the Plaintiff

in Error knew these facts, that the Defendant in Error

though suing for damages for a breach of the contracts

had no right to show to. the jury all the facts surrounding

the drift, the Sutro Tunnel and the Mine of Defendant in

Error with the advantages and benefits of the Contract if

carried out and the disadvantages and resulting injuries

if broken.
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The Circuit Court clearly pointed out to the jury during

the trial, and by its instructions to them, that the Defend-

ant in Error was not entitled to damages for the difference

of expense of working the mines from surface and that of

working them through the drift and Tunnel, and that the

Testimony of Mr. Ross was admitted for the purpose of

showing that there was no other way of constructing the

drift except by means of electricity.

See the remarks of the Court, Tr., pp. 272 and 273. In-

structions of Court, pp. 79 to 107. Mr. Ross' estimate as

to the expense was corroborated by Mr. Gorham and

there was no evidence to the contrary. The amount

of the Verdict shows that after giving the Defendant in

Error the amount of money paid out over and above the

$10 816 and over and above all royalties paid, the jury did

not' give Defendant in Error one-sixth of the difference

between the expense of reaching the mine^of the Mining

Company at the Sutro Tunnel level by the Zadig Drift and

the expense of reaching that level from the surface. The

evidence did show that Defendant in Error was prevented

from using electricity to run the drift and that there was

no other accessible means of working its mines except by

sinking a shaft from the surface. In order to show that it

was necessary to use electricity it was necessary to show

that the expense of the work without electricity was so

great as to make it practically impossible to attempt to

reach the depth of 1500 feet by means of a shaft.

The amounts and books kept by the Bookkeeper of the

Chollar Company of the expense of running the Zadig

Drift was necessary and material for the reason that the

Chollar Mining Company was selected by both Plaintiff in
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Error and Defendant in Error as the agent through which
the financial part of the business between them was to be

done. The Chollar Company received from the Occidental

and Potosi Companies two-thirds of all the expenses and
with that and its one-third paid the money out to the Plain-

tiff in Error which received and receipted for it as the

moneys of the three Companies on bills which Plaintiff in

Error made out and presented against the Zadig Drift with

full knowledge on its pari that what was meant by the

Zadig Drift was the three Companies who had contracted

together to pay the expenses of running the drift as stated

in the preamble in the Contract between the Tunnel Com-
pany and the Chollar Mining Company. The argument of

Counsel for Plaintiff in Error as to this evidence is based

upon the assumption that there was no privity or contract-

ual relations between the parties to this suit, which we
hope we have shown is a misconception of the contracts.

The difference of the cost between running the drift with

and without the use of electricity affords no adequate com-

pensation for the breach of the contract. Such a rule

would be a very convenient one for a wrong doer, as it

would allow him to< fix the amount he is to pay for his

wrong, but it would not in any case be a compensation fox-

loss sustained by a breach of contract nor for benefits that

would necessarily be gained by keeping the contract.

The objections urged by Counsel for Plaintiff in Error

to the admission in evidence of the letter of C. C. Thomas
and his statement therein contained of the expenses of the

construction of the first 1000 feet of the drift and cross

cuts
;
to the admission of the first contract of September 1,

1891, to the admission of the testimony of J. H. Kinkaid,
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Superintendent of Plaintiff who paid! out the moneys

under the first contract, and the objections as to all other

matters with reference to the first contract are based upon

the assumption that the work to be performed under that

contract had been fully performed and it was a completed,

finished and executed contract and could net form the basis

of any right of action such as this.

So far as Defendant in Error is concerned the first con-

tract gave the right to Defendant in Error to work its

mines by means of a drift to be constructed from the

Sutro Tunnel to its mines. It was prevented from doing

so by Plaintiff in Error and so far from being completed

the contract between the Plaintiff in Error and the

Ohollar Mining Company provides (Tr., p. 16) that the

Occidental Consolidated Mining Company shall and does

have the right to work its claims in the Brunswick lode

from said drift, subject to and upon the terms and condi-

tions set forth in the, contract in force between the Occi-

dental Consolidated Mining Company and the Comstock

Tunnel Company which is the contract annexed to the

Complaint marked Exhibit A which the Plaintiff in Error

seeks to eliminate from the Kecord.

The contracts between the Tunnel Company and the

Chollar Mining Company and that between the Tunnel

Company and the Potosi Mining Company each dated

April 1st, 1898, were admissible for the purpose of show-

ing what the contracts were that were referred to

in the contract, Plaintiff's Exhibit No. C
J, Tr., p. (i7^,

and also to meet the claim made by Plaintiff in

Error that the Defendant in Error had no right

to recover the moneys paid out for running the cross
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cuts which were ran Tinder the last contract. The Defend-

ant in Error was entitled to recover from Plaintiff in

Error not only what it has paid the Plaintiff in Error, but

what it has paid others and what it had paid for other

matters in running the drifts and cross cuts.

The Defendant in Error having attempted to show

what its case is and to meet the arguments of Counsel for

Plaintiff in Error upon the assignments of error which

appear to he seriously urged in their Brief, submits the

case to the Court.

Respectfully submitted,

W. E. F. DEAL,

Attorney for Defendant in Error.
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MR. DEAL.— If the Court please, I would have been

very much surprised if the Learned counsel upon the other

side could not in a statement so state the case Per Ins

client as to leave the other party to the suit without anj

ground to stand upon. The fact that we are here in a eon

test before this ('unit shows that there are broad differ-

ences between us as t«> what the contracts are. what their

meaning is, and what interpretation must be placed upon

them. A great many questions have been raised here by



the briefs, which I will not be able to notice in the oral

argument ; some of them I have noticed in my brief, and

some of them, which I have not noticed in my brief, I will

now attempt to answer.

Where there is a question before the Oourt as to the con-

struction of a contract, the Court will consider what was

the subject-matter of the contract, what was the situation

of the parties, what was the thing to be done, and what

were the circumstances surrounding the making of the

contract.

Now, under the statement made by counsel who preceded

me, your Honors would think that the contract made Sep-

tember 1, 1891, had terminated; that the only object and

purpose of making that contract was to run a drift a thou-

sand or two thousand feet long. Now, what w,as the sub-

ject-matter of that contract! It was not the running of a

drift a thousand or two thousand feet long. The subject

of the contract was not the use of the water running-

through the tunnel, or the use of a wheel for the purpose

of operating the blower. The subject of the contract, as

shown by the words and language used in the contract, was

the opening and working of the mines of the Occidental

Consolidated Mining Company upon the Brunswick lode.

It was not merely a contract to ran a thousand feet or two

thousand feet; it was not a contract the performance of

Which was limited simply by the modes provided by tin

contract. It was in contemplation by the parties that any

adequate means, any mechanical means 1 that could be used

for the purpose of carrying on the work was provided

should be done, that did not interfere with the business

of the tunnel company, that did not do it or its prop-
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erfy any damage, that could not endanger its employees,

could be used for the purpose of carrying out that

con tract.

Now, here is a map which was testified to by, some of the

witnesses. I don't know whether your Honors can see

from where you are what this map represents. The upper-

part of the map has drawings here which represent a ver-

tical cross section of the country; that is a view of the

country, as if the whole country had been cut down from

the surface of these claims down to the level of this tun-

nel. Upon the surface here of this diagram, along this

line where I 'have drawn my pencil, are the claims of the

Occidental Company, as has been explained by Mr. Dunne.

The claims of the Occidental Company were two miles east

of the Comstock lode, and some 2,300—the nearest 2,300

—

feet south of the Sutro Tunnel ; the level of which tunnel

is 1,500 feet below the level of the claims at the surface.

At the time the first work was done on the Zadig drift

the Sutro Tunnel had been connected with the Comstock

lode. In its course it had cut across and through two

ledges which exist in the claims of the Occidental Com-

pany at the surface. It had, under the meaning of the

statute, as admitted at the trial, benefited those claims;

large quantities of water flowed from the lodes after the

tunnel passed them. Now, these claims owned by the

I )c*idental Consolidated Mining Company at that time

were the Star King, South Occidental, the Dean, the West

I incidental, the Occidental, the Edwards, the Central Occi-

dental and East North Occidental. The nearest claim to

the south line of the Potosi is the East North Occidental.

The Occidental and South Occidental mentioned in Ex-



liibit A (Ti\, p. 20) are far to the south of the south line

of the Potosi claim. Now, within the boundaries of those

claims, at the surface, there were two ledges ; each one of

these ledges was cut by the tunnel. The ledges run in their

course or strike north and south, and the Sutro Tunnel east

and west.

Now, as has been said by Mr. Dunne, in the provisions

of the Act of Congress, the Occidental Company was

bound to pay to the Sutro Tunnel Company royalties on all

ores that it had taken out. As he states, there had been

a controversy in regard to some $10,816, claimed by the

Comstock Tunnel Company to be due from the Occidental

Company. Now, in this case, although in our complaint

we allege that these claims were not drained or benefited

by that tunnel, it was admitted as a matter of fact that the

$10,816, and all other moneys that had been paid as royal-

ties, should be excluded in any claim made by the plaintiff

against the defendant in the lower Court for damages.

On the first day of September, 1891, the contract which is

annexed to the complaint, marked " Exhibit A," was

made. That contract, as I have stated, according to the

way that we claim it should be construed, and according to

the construction given by the lower Court of it : that was

a contract not simply to run a drift 2,000 feet or 1,000 feet,

but a drift from the Sutro Tunnel to and through the Occi-

dental Company's mines, having for its subject and its

object the working of all of those claims belonging to the

Occidental Company, by means of a drift commencing at

the Sutro Tunnel and extending to those claims and

through them.

It is true that the contract did provide that the Com-



stock Tunnel Company should construct this J.,000 or 2,000

feet. It is true that it did construct 1,000 feet of it. But

the contract then goes on and provides what shall be done

after that is done, what charges should be made, what

prices should be charged for ore—which could never be

reached at all, no ore in the claim of the Occidental Com-

pany could be reached until that drift reached the claims

of the company. And we claim that it was a contract not

only for the purpose of reaching the south line of the

Potosi by the drift, but a contract for the purpose of work-

ing these claims throughout their whole extent by means of

this drift.

A construction must be given to a contract that is rea-

sonable—one that is just, and not unreasonable or unjust

;

and what kind of construction would it be to give a con-

tract like this that a party had a right to run a drift in

the direction of his claim 1,000 feet and stop there and run

no further? Or 2,000 feet, and then stop 300 feet from the

point to be reached, or one to the north end line of the

ledge and to be run no further! The contract was not

merely to reach the nearest claim of the Occidental, but to

reach all the claims, and after reaching the nearest claim,

to work all the claims through that drift and tunnel.

Now, during the time when the first contract was in

operation—that is, during the time the Oomstock Tunnel

Company was running this 1,000 feet, the Occidental

Company was taking out ore, through works from the

surface, and it was paying the Oomstock Tunnel Com-

pany for the work it was doing at the rate of $1 a

ton, royalty. That was an arbitrary price fixed—not

the rate that was due under the Act of Congress,



not the rate that the other mining companies were

paying, but an arbitrary rate of $1 a ton, which, really,

taking the value of the ore taken out, as shown by the tes-

timony in the suit, was forty cents a ton more than any-

body else was paying, although under the act of Congress

they had the right to pay the same price as all the other

companies paid. The ore was $15 ore, all of it averaged

$15 ; we were paying a dollar per ton. The royalty, as

paid by the other companies, would be sixty cents a ton

—

and instead of that we paid $1 a ton. We paid their

superintendent $100 a month for superintending this work,

and it was not a donation or anything of that sort: they

were paid- every dollar that was due them. They were paid

by royalties on all ore taken out, besides the $10,816, and

in addition to that they were paid all that they themselves

paid out during the running of the first 1,000 feet of that

drift.

After that contract had been made and the 1,000 feet had

been run, and on the first day of April, 1898, the Corn-

stock Tunnel Company made a contract with the Chollar

Mining Company—not the contract that was mentioned

by counsel upon the other side, but a contract by virtue of

Which the Chollar Company was given the right to work,

mine and drain its mines through that same Zadig drift

;

not merely to run in a distance, but to work the mines

—

their mines on the Brunswick lode which could be reached

by the Zadig drift. On the same date a contract was made
with the Potosi Mining Company; on the first day of April,

1898, for a valuable consideration, the Tunnel Company
gave the Potosi Mining Company the right also to work its

claims upon the Brunswick lode. And, although this



is not in the older in which 1 intended to discuss the case.

these ledges were very valuable ledges; tliey were mineral-

ized so far as they had been developed. Large quantities

of ore are shown to have been extracted by the royalties

paid. Royalties were paid on some fifty or sixty thousand

tons taken out by the Occidental above the 850-foot level,

as shown by the royalties paid. Prom a shaft on the claim

of the Chollar Company on the Brunswick lode $200,000

were taken out from a single chute of ore. So that they

were very valuable claims.

Ho 1 say contract " Exhibit A," annexed to the com-

plaint, was made for the purpose and bad for its sub-

ject the working of these mines upon the Brunswick lode.

The contract with the Potosi Company gave tbe Potosi

Company the same right, fixing the rates that they were

to pay, the amount for hauling waste, bow much they were

to pay for hauling men, and how much for hauling timber.-,

and all those things; and the contract with the Chollar

( 'onipany was independent of the contract that Mr. Dunne

has mentioned, and was for the purpose of working the

claim of the Chollar Company on the Brunswick lode.

As has been said, work ceased for a time in that drift.

The drift was not run in the ledge, but was run in country

rock. These cross-cuts that were run from it were charged

for, bills were rendered—they were charged for by the

Tunnel Company and paid for by the Occidental Company.

The Tunnel Company received the price charged by them

for running these crosscuts, which were run from the Zadig

drift to reach the ledge.

In 189!», after electricity was in general use upon the

Coinstoek lode, hut not for the first time, because it is



shown by the evidence here that before the contract of Sep-

tember 1, 1891, was made electricity was in practical suc-

cessful use upon the Comstock lode for the purpose of oper-

ating machinery. What was known as the Nevada Mill

there was run partially by electricity ; a Pelton wheel was

used upon the surface and water was dropped down upon

that wheel, and then the water was allowed to go down in a

shaft and incline 2,500 feet, and there it fell upon the

motors which generated electricity, and electricity was

brought up 2,500 feet to the surface, and was in practical

use at the very time the contract was made on the first day

of September, 1891—at that time electricity was in prac-

tical use there and was successfully used in operating

machinery.

But if the Court please, we claim the law to be that

where a contract is made to do a certain thing, any ade-

quate mode of doing the thing which was contemplated by

the parties, providing it did not injure the other parties to

the contract, could be resorted to. Otherwise no improve

ments of machinery and no improvements of methods

would be allowable. Counsel for plaintiff in error say that

because the contract provided that water might be

used there for the purpose of turning a wheel and by it of

driving air into the pipes to furnish the men who were

working at the breast of the drift with air to enable thehi

to work, that nothing else could be used—they say that is

all that was provided for. They might as well say that

because they allowed us one mule for the purpose of carry-

ing our men to the drift from the mouth of the tunnel

that we were not allowed to use any more mules at our own

expense.
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The provision in the contract alluded to by Mr. Dunne,

the provision allowing us to use the water flowing through

that tunnel for the purpose of operating a wheel and by

the wheel creating power to drive in air, was a limitation

upon the Comstock Tunnel Company, hut not upon us. II

gave us that privilege, but did not preclude us from using

anything else that was not positively prohibited by the

contract, provided it did not interfere with their business,

injure their property or endanger their men.

At the time when contracts Exhibits l> and (' were

made, the contract marked " Exhibit A " was in force be-

tween the Occidental Company and the Comstock Tunnel

Company, and the contract between the Tunnel Company

and the Ghollar Company, made on the first day of April,

1898, was also in force, and the contract between the Tun-

nel Company and the Potosi Company was also in fore".

All three of these companies owned claims upon the Brans

wick lode, and the subjects of the contracts were the open-

ing and working of their claims by means of a drift from

the Sutro Tunnel leading to those claims. That was the

subject of them; and not the subordinate things, these

details, which are merely provided for as a means by which

the parties could carry out the contracts. There was no

prohibition in any of the contracts of the use of othe;

means than those mentioned in them.

In 1899 the contract marked " Exlnbit B " was made.

That was the contract between the Chollar Company, the

Potosi Company and the Occidental Company—these three

companies thai already had these contracts in force with

the Tunnel Company authorizing them to ran this drift.

That was a contract simply agreeing that these parties
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should contribute equally to the expense of doing this work.

Now, it is true that the contract marked " Exhibit C,"

dated on the twenty-seventh day of May, 1898, was a con-

tract in which the Ohollar Company was a party of the

second part and the Tunnel Company was party of the

first part ; but in the preambles to that contract the recitals

are of such a character as to estop the Tunnel Company

here from claiming that those other contracts were not

made with the full knowledge and consent of the Tunnel

Company, and for the purposes as alleged in the complaint.

By reason of the recitals in the contract between the Chol-

lar Mining Company and the Tunnel Company it was as if

all those other contracts had been set forth in extenso in

that contract.

Now, I will call your Honors' attention to the record

here as to that contract that I have just been discussing,

and your Honors will see from it that not only are they

estopped by the recitals in the contract from setting up

the claims that they do here, and did in the Court below,

but the contract in the body of it goes on and gives t\w

rights to the Occidental Company, the Potosi Company,

and the Ohollar Company to work these very claims, as

they had the right before ; and it goes on and express! y

states that these other contracts, which they say have

nothing to do with the case, that these other contracts arc

in force, in that the contract says that the parties shall go

on and work their claims according to the contracts in

force—the contracts recited in the preambles.

Now, here are the recitals: " Whereas, the Chol'lar

" Mining Company has agreed with the Potosi Mining

'
' Company and the Occidental Consolidated Mining Com-
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'
' pany to open and repair the drift known as and called

" the Zadig drift from the main tunnel of the Comstock

4 ' Tunnel Company to the face of said drift, and to extend

" said drift from its face to the southern boundary line of

'
' the claim of the Potosi Mining Company on the Bruns-

•
' wick lode in Storey County, State of Nevada.

'

'

Now, that recital estops the Comstock Tunnel Company

from denying in this case that it had full knowledge of the

making of that contract, the purposes of it, and) all about

it. And then: " And Whereas, the said Zadig drift was

1 ' constructed by tne Comstock Tunnel Company, under a

1 * contract with said Occidental Consolidated Mining Comi-

• < pany » '—the contract
'

' Exhibit A '

' annexed to the cora-

plaint; "And Whereas, the Chollar Mining Company and

" the Potosi Mining Company have made and entered

•• into certain contracts with said Comstock Tunnel Com-

'
' pany for the working and prospecting their respective

" mining claims on the said Brunswick lode." The con-

tracts that I have mentioned here were executed on the

first day of April, 1898-^the last two contracts mentioned

in the preamble.

But that is not all. After going on and providing, as

this does, what the Comstock Tunnel Company should do,

and what it should receive for doing what it was obliged

to do, it provides as follows: " But said Chollar Mining

" Company, said Potosi Mining Company and said Occi-

1 ' dental Consolidated Mining Company, and each of them,

" shall and does have the right to work its claim on said

1 ' Brunswick lode from said drift, subject to and upon the

" terms and conditions set forth in the contracts in force

1 ' between said companies and said Comstock Tunnel Com-
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" pany." The only contracts in force were those men-

tioned in the preamble and introduced in evidence.

Those contracts—the contract marked " Exhibit A,"

the contract between the Comstock Tunnel Company and

the Potosi Company, the contract between the Comstock

Tunnel Company and the Chollar Company, of April 1,

1898, are just as much a part of that contract as if they

had been embodied and stated in full in the contract

marked " Exhibit C." " It is further mutually under-

" stood and agreed that nothing in this contract shall

" impair the right or rights of said Chollar Mining Com-

" pany, said Potosi Mining Company, said Occidental

'

' Consolidated Mining Company and said Comstock Tun-

" nel Company under the contracts between said oom-

'
• pauies or either or any of them. '

'

What other contracts were there except those that I

have mentioned

!

" It is further understood and agreed that the said

" Zadig drift and the extensions thereof, with the appur-

" tenances, is and shall be the property of the Comstock
'

' Tunnel Company, and that the companies whose claims

" are reached or may be worked by or from said Zadig

" drift, shall have the free use thereof for working and

" mining their respective claims on the Brunswick lode,

" subject to the payment to the Comstock Tunnel Com-
'

' pany of royalties and for transportation as fixed by the

'

' contracts now in force.
'

'

Now, those contracts last referred to provided what

should be the charges for hauling the ore after the claims

of the Occidental Company on the Brunswick lode were

opened, and how much they should pay for transporting
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timber, how much for hauling men, everything of that

sort. And your Honors will find when you come to exam-

ine this record and compare the evidence with this con-

tract, that this contract was a contract providing for cer-

tain things; providing, for instance, that the Occidental

(. Jompany might use the water running through that tun-

nel to drive that wheel, and providing that the Comstock

Tunnel Company should sharpen) the tools used by these

men, and providing that they should furnish lumber at

the rate of $19 per thousand, and providing that they

should furnish a changing room at the mouth of the tun-

nel, providing somewhere where the men- could bathe, and

so on. There were the things specified in that contract as

to what they should do. Now, as to the charges for haul-

ing or transportation of timber and ore, they are provided

for solely in the other three contracts mentioned in the

preamble to Exhibit C.

And further: "And that the companies whose claims

" are reached or may be worked by or from said Zadig

'
' drift shall have the free use thereof for working and

" mining their respective claims on the Brunswick lode,

" subject to the payment to the Comstock Tunnel Com-

'
' pany of royalties and for transportation as fixed by the

" contracts now in force."

And yet counsel say that contract Exhibit A was ended

when the 1,000th foot of drift was completed. Is not the

subject of that contract the working of those claims

upon the Brunswick lode through the Zadig drift? Is not

the thing to be done—the running of that drift for the pur-

pose of carrying it out? And taking the situation of the

parties, as explained here : for what earthly reason should
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the contracts be given a different interpretation? People

who make contracts don't put every covenant possible in

a contract. Each party is desirous to make the contract

;

it is done by agreement for the purpose of benefiting both

—otherwise it would not have been made. The only rea-

sonable construction to be given to those contracts is that

the subject of them was to work all those claims on the

Brunswick lode by means of the drift; and, as shown by

this last contract, the Comstock Tunnel Company itself

took an entirely different view of the construction to be

placed on that contract from that which has been urged by

counsel in the case—their mode of doing business under

the contract shows that.

When they came to render their bills under these eon-

tracts, the three companies, the Cho^ar, the Potosi and

the Occidental employed a bookkeeper at Virginia City.

He was also the bookkeeper of the ChoUar Company ; but

they employed a bookkeeper to keep the accounts of run-

ning this drift, and that account was kept as the " Zadig

drift
'

' under that agreement. This bookkeeper collected

the moneys due from each of the three companies, a third

from each at the end of the month, and the Comstock Tun-

nel Company presented its bills for what was due it during

the preceding month, one bill for the whole amount ; but

the bill was made out upon a bill-bead in which the Zadig

Drift was the debtor, and the name was stamped, even

where it was a billhead of some other kind, the name there

was stricken out, and the Comstock Tunnel Company itself

made the bill out against the Zadig Drift.

And further than that, all these bills, running for the

space of fourteen! months—it was fourteen or fifteen
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months—wore rendered containing the amounts charged

for hauling waste, and for hauling men, etc., the prices for

which arc fixed at the rate as provided in Exhibit A. (See

lulls from .June 1, 1899, Tr., p. 546, to November 1, 1900,

p. 563, Where waste is charged at forty cents per Ion and

three mules for hauling men at $1.25 per day.)

While I think of it, and before I pass to other matters

—in regard to the damage here: Major Huffaker, one of

the counsel upon the other side, has filed a brief here, and

it seems to me that it is entirely devoted to the proposition

that the pleadings in this case, the complaint in this case

does not state any cause of action whatever. Now, 1 have

not attempted to answer that in my brief. The complaint

sets out the jurisdictional facts giving the Circuit 'Court

jurisdiction of the subject-matters and parties to the suit.

It sets out the making of this contract; it alleges the pay-

ment of this money under the contract; it alleges that we

were prevented from running this drift, the moving con-

sideration for the contract, and claims the amount of

money paid out during the running of this drift as special

damages, and one hundred thousand dollars in general

damages. But the complaint goes further than that. It

not only alleges the facts that were necessary, but makes

an allegation of the legal effect of those facts, and asks for

damages in the sum of twenty-seven thousand dollars, the

money which we have paid to them, and which they hav '

taken, and deprived us of any benefit whatever from it, and

one hundred thousand dollars besides that as general dan;

ages for being prevented from enjoying the rights which

we were given under that contract.



Now, a demurrer was filed in this case, and it was

alluded to in the brief; but the demurrer is not here; it

couldn't be here; they amended their complaint; they did

not allow judgment to go against them, and did not file any

bill of exceptions ; they moved for a new trial in the Circuit

Court. All of that is in this record here. But this Court

cannot review the action of the District Court in regard to

the motion for a new trial. That is not part of the record.

They discussed this case just exactly as if they had brought

those alleged errors here by a bill of exceptions. No ex-

ceptions were made to the instructions of the Court—none

whatever; and the only way this Court can review the

instructions given by the Circuit Court is by a bill of ex-

ceptions, showing that exceptions were duly taken and

objections made; and I do not propose to take up any time

in discussing such assignments of error as these. (109

CJ. S, 381 ; 142 IT. S., 128 ; 150 U. S., 91 ; 142 U. S., 140.)

It seems to me that the only things before this Court by

this record are these : First, Have we a contract! Second,

What was the subject of that contract? Third, Was the

covenant of that contract broken, and did they break it

;

and if they did break it, what was the damage to us"?

Now, the question is brought up here as to the jurisdic-

tion of the Court. The fact was that this suit was brought

originally in the United States 'Circuit Court for the Ninth

Circuit, District of Nevada. The defendant appeared,

making no objections whatever to the jurisdiction of the

Court, and answered upon the merits; and after it had

answered and the case had been set down for trial, then

for the first time they raised the question of jurisdiction.

Those matters have been decided by the Supreme Court of
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the United States, and 1 shall not take time to discuss

them.

The only things, it seems to me, that are brought here b\

this record are as to the rulings of the Circuit Court admit-

ting testimony, objected to by the plaintiff in error, and

rejecting testimony offered by them and to which they duly

excepted.

Your Honors have heard the contract read in regard to

this wheel. It simply was a provision that we might use

that wheel for the purpose of generating power by the

water by the use of the wheel. The conditions that existed

at the time that electricity was in general use upon the

Comstock lode were these : The drift had been run about

1,000 feet, and there had been about 400 feet of cross-cuts

ran ; and as to those cross-cuts, I say that it does not lie in

their mouths to say that we are not entitled to recover the

money that we paid for these cross-cuts, because they

under the contract presented bills for running the cross-

cuts, as I have pointed out here, in bills running for three

years under contract Exhibit A, charging us for running

the cross-cuts, in which the cross-cuts and the expenses of

running them are specified, and on the presentation of the

bills by the Comstock Tunnel Company the Occidental

Company paid them.

Now, we say that there are no contracts except those be

tween the Comstock Tunnel Company and the Occidental

Consolidated Mining Company—Plaintiff's Exhibit 8,

page 612, dated September 1, 1891, between the Comstock

Tunnel Company and the Ohollar Mining Company; Plain-

tiff's Exhibit 6, dated April 1, 1898, and between the Com
stock Tunnel Company and the Potosi Mining Company

;
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Plaintiff's Exhibit 7, dated April 1, 1898—which provided

for the price to be paid the Tunnel Company for hauling

ore, men and timber.

The contract between the Comstock Tunnel Company

and the Chollar Mining Company—Plaintiff's Exhibit 9

( being Exhibit C annexed to the complaint) , dated May 27,

1899—which counsel for plaintiff claims is the only con-

tract in existence, does not provide for these matters. The

contract provides that the Chollar Mining Company shall

. ) >ay $8 per day for the privilege of using the Zadig drift,

and $19 per thousand for the lumber used in said drift

;

find it provided in the contract for the right to use the

water flowing through the main tunnel of the Comstock

Tunnel Company for power to operate machinery to force

air through the air pipe to the end of said drift as com-

pleted, and for a blower and wheel to provide the power.

We say that this last provision is a limitation as to the

power to be furnished by the Tunnel Company. It is not

a prohibition of the use of any other power by the Mining

( -ompany.

The contract " Exhibit A " annexed to the complaint

] >rovides for the charges of hauling ore, dirt and rock, the

use of mules for that purpose, etc. After the Tunnel Com-

pany stopped work the bills were presented to the mining

company for these things, and paid. The bills are speci-

fied from June 1, 1899, on page 546, down to the last bill

in November, 1900, amounting to nearly $2,600—for haul-

ing waste, and hauling men, the price of which was fixed

and provided for by the contract '

' Exhibit A, '

' and in no

other place.

Now when electricity came into general use upon the
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Ooiiistock lode, it is true that the defendant in error pro

ceeded to install electricity; and why did it do so :

; It did

so because it had the right to do so under the contract ; i t

had the right to do so because any mode of doing the work

that would not interfere with the business of the Com-

stock Tunnel 'Company, that would not injure it, thai

would not put it to additional trouble, that would not

damage it or endanger its property, nor expose its em-

ployees to any danger: any mode that could be used for

carrying on this work was a proper mode to be used, and.

was contracted for in contemplation of law.

What was the proof upon that? Why, two-thirds of tin

record here is filled with testimony upon that, with the

result that the use of electricity is shown not to interfere

with the Tunnel Company in any manner, shape or form

;

that it could not endanger its property; that it was no

danger to the men. Taking the testimony of the experts a i i

together, this is conclusively shown. No one ever heard of

a man underground being injured by electricity installed

with three wires strung along the timbers of a tunnel

insulated in the same manner as the wires that were

purchased.

It was claimed that the defendant in error proposed to

install electricity in a particular way. It is true that they

dug out a station to put in the motor; it is true that they

bought wire like that exhibit, tested, if the Court please,

for 10,000 volts; and it did not make any difference

whether there were 2,000 volts or 5,000 volts that were to

he run in that tunnel, as it was perfectly safe, according to

the testimony in this case. There was no more danger of ;i

man handling those things in the way they had to he
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handled, by taking out rotten timbers and putting in new-

ones—no more danger to him, as Mr. Cory says, than there

was of a man being struck by a meteor while going across

a crowded street. They had been used for years; men

there had been using electricity in that way for that pur-

pose for many years. In this very tunnel, for 1,000 feet,

electricity is carried and used for the very purpose; and

what is very peculiar, no witness upon the other side ever

saw a man take out a piece of timber, or replace a piece

of timber, or do any repairs to the tunnel in that 1,000

feet. And without any question at all, even taking the

testimony of their own witnesses, electricity was a safe

mode; it did not interfere with them, could not inter-

fere with them—could not injure their business or endan-

ger their men. The opinions given by the witnesses on

the other side were, of course, to the effect that it was

dangerous, and so on ; but the facts testified to 'by them,

and their experts, show that the same kind of installation

was used in mines with which, from their testimony, it

appears they were familiar, and used in the same way as

the plaintiff in error says we intended to use this, and

nobody was ever injured.

In the case mentioned by Mr. Sidney Sprout, a witness

for the plaintiff in error, 30 horse-power was generated at

the place where used ; the wires were strung along the ceil-

ing of the tunnel and conducted down the drift mentioned

by Mr. Sidney Sprout. The 30 horse-power was for the

purpose of blowers and for the purposes of power ; and

nobody ever heard of any danger to any one, or of any

injury to property by fire or otherwise.

But those are matters that the jury have decided; and.



as I understand the rule to be, that where there is coin

petent evidence upon a point of that sort : that where com-

petent evidence has been introduced, and the verdict Ls

not so against the weight of the evidence as to show thai

it was reached through passion, prejudice or other im-

proper motive, and no error of law in the admission of evi

deuce, the verdict will be sustained (citing William Cramp

& Sons, Ship & Engine Building Co. vs. Sloane, 21 Federal,

561). And I understand that to be the rule. And upon

that point there was testimony both ways. The experts

en the part of the plaintiff in error claimed that in their

opinion that the installation would interfere; but tl

on the part of the defendant in error testified (and we had

not only experts, but we had mining superintendents and

mining men) that where wires ofttnjj^ind
'

;™re ugedjiojj^

of so great power as that—but what difference does it

make as to how many volts you send, provided that the

wire is so insulated as bo safely carry five times the

amount that was intended to be used? And if your Honors

have ever been in any factory where electricity is used

for power, you have seen just such wires as that used with

safety, right within the reach of the people employed.

But the mode was not determined so positively that it

would not. have been changed. Mr. (lorham testified that

he would have put those wires in in any manner, shape or

form that the president of the Tunnel Com].any requested

him to do.

Xow we say that we had the right to use this electricity;

had the right to use it just the same as a party would have

if a grant had been made to him to use horses upon tram
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ways: where no prohibition is expressed in the grant to

use a steam engine, to use electricity, or anything else.

Now, in regard to whether or not we were prohibited

by force from doing this—why, your Honors, any one

would think that the most gentle modes were used from

what counsel for plaintiff in error says.

What was the fact in regard to this i? Mr. Gorhani, who

had charge of the work down there, was told that if he

attempted to put these wires down there he would be

stopped ; that if he put them up they would be torn down

;

and they put a door made of heavy timbers and iron in the

north lateral tunnel and locked it, and carried the key

to the office of the Tunnel Company, three mi les distant

;

so that a man would have to travel six miles if he went

to the door and tried to go through before he could get

the key and open it. The danger to the men was so appar-

ent that a miner coming along concluded to go and report

it to his boss ; the boss reported it to the foreman, and the

foreman directed the miners to carry two axes and a

sledge hammer, and place them at the gate to break it

down. The president of the Miners' Union had his atten-

tion called to it, and he called the president of the Tunnel

Company out of bed, and when the excuse was made that

he was in bed, he said the matter was of vital importance

that that should be taken down, and it was unlocked, and

the president of the Tunnel Company said he ought not

to have locked it.

What was it put up there for? Mr. Leonard, the presi-

dent of the company, said that it was put there to pre-

vent them from putting the wires there. They say it was

to emphasize their position that they were opposed to put
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ting wires in the tunnel. But, if the Court please, if the}'

had stationed a man down there with a pistol—if they had

put dynamite with an explosive cap in the floor of that

tunnel—they could not have done a thing more to endanger

the men than they did by putting that gate there. There

was no way of getting out of the mouth of that tunnel if

a cave occurred between the mouth of the tunnel and the

Zadig drift—there was no way in which a man could

escape from the mines to Virginia City in case a cave

occurred between the gate and the surface of the mine.

Now, were these damages inadequate, or was the amount

found by the jury not justified by the evidence? If there

had been no special damages alleged at all—if no money

was to be recovered here at all—$50,000 would not com-

pensate us for the damages they have done us. Because,

if the Court please, it is difficult to prove damages, it is

no reason why damages should not be recovered. If it is

a fact—if it can be substantiated that damages were

done—we are entitled to recover, although the mode of

proof or extent of damage is uncertain.

By mean's of this dift and tunnel we would have beeu

enabled to drain the mines on the Brunswick lode and work

them. When we got down 850 feet from the surface, it was

proved that there was standing water there—whether it

was a thousand gallons or a hundred thousand nobody

knows; but it was sufficient to stop us from working the

mine from the surface—the mine could not be worked any

deeper. It is true the claims were benefited by this tun-

nel ; large quantities of water did run out when the ledges

were cut; but, as it is shown here, when any tunnel or

drift penetrates a vein it will not exhaust all the water
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between the walls of the ledge. There are large reservoirs

of water inside the vein that are not tapped by the Sutro

Tunnel, as was the ease of the Crown Point. The Crown

Point Mine, after the tunnel reached' the Conistock vein,

after they got in front of the Crown Point Mine with the

tunnel, that mine was ruined nearly by striking a reservoir

of water. The Best & Belcher Mine has flowing to-day out

of a tunnel above the level of the Sutro Tunnel 75,000 gal-

lons a day. The Consolidated Virginia has water flowing

above the Sutro Tunnel in the same way. And so water

exists in the mines of the Occidental Company on the

Brunswick lode. Unless that drift could be ran to drain

the mine, it was necessary to drain it from the surface by

means of pumps and pumping machinery at ten times the

cost of doing so by means of the drift, not to speak of the

cost of mining.

Now counsel has read here what the gentlemen have said

in regard to the possibility of running that drift. Why,

of course it could be ran without electricity, but it could

not be ran in any business sense ; it could not be ran within

the means of anybody—any reasonable means. It had

cost to start $20 a foot, and it was costing $40 a foot. The

men had to go out of that tunnel on account of the poison-

ous vapors arising from the exploded powder—had to go

out for about two hours before they could go back to do

any work. There was no water to run the wheel for three

hours every day and there was no power to run machine

drills.

Mr. Boss, Mr. Gorham and Mr. Kinkead, all of them

testified that the air was bad down there; and that the

power consisted of only two or three horse-power alto-
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gather. No machinery could have been used for that pur-

only this power could have been used; and it was

not pure air that was being- used there: it was the air tha*

was passing and going out through the 30,000 feet of drifts

underground, without counting shafts. There were two

openings in that tunnel, according to the evidence. T don 'I

recollect whether there were any others; but there was

one here 1,500 feet coming down to the end of the tunnel,

and the other the mouth of the tunnel, the air was vitiated

by the exhalations from the tunnel itself, from the earth

and water, and from the decayed timbers and those things

;

that air was vitiated, as is shown 'by the testimony

here, so that the men could not work in that—could not

do it within any reasonable time or within any reasonable

expense. They could not do it. And, as we have shown

here, the Tunnel Company stopped us by force. They did

not actually use physical force, but they made a threat to

do so which prevented us from doing it, and the per-

sons who represented the defendant in error believed, in

good faith: if they went there they would be prevented

by physical force; and the putting in of that gate wa

>

physical force which effectually stopped that, as it was

considered by men whose business it was to work under

ground.

But, if the Court please, the objection was not made to

the mode of the installation of this electricity. The objec

tion was made that we had not any right to use electricity

there in any manner, shape or form, installed in any

manner. They denied all our right, and they are doing it.

to-day. What is the use of talking as to whether force was

used or not, when they deny our right? We alleged that
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they did prevent us by force ; they denied it ; and the jury

decided that we were prevented by force.

MR. DUNNE.—Mr. Deal, excuse me. We prevented

you from using electricity; we did not prevent you from

running the drift by water power. That is my point on

the question of prevention.

MR. DEAL.—I apprehend, if the Court please, that if

the acts of a party are of such a character as to prevent a

man from doing what he has a right to do without the

expenditure of an exorbitant amount of money, it is the

same as preventing him from doing the work. Of course,

we could have continued in that tunnel, and we could have

taken much longer time to do the work ; we could have run

it all; and every inch that the tunnel was further

run the more necessity there was for the use of the

electricity. The air was not the only thing that we were

entitled to use there; we were entitled to use a power to

operate machinery. Why, in the very first contract it was

provided that we should use a compressor. Now the com-

pressor was to be used in connection with electricity or

some other power.

The electricity was not intended to be used directly to

operate drills; the electricity was to be used to force air

into the compressor, and the condensed air was to be used

to operate the drills, as explained by Mr. Gorham.

Now we say that if we had not claimed any special

damages here—and there is no claim that we are not en-

titled to be granted all that we ask for, if we are entitled

to claim anything—$50,000 could not compensate us for

that injury.

Now they say the difference as between the cost of run-
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ning the drift with electricity and the cost of running it

without—with electricity, $20 a foot; without electricity,

$40 a foot—is the measure of damages, and the measure of

the damages would be 350 feet, or 900 feet, at $20 per foot

—$18,000 or something of the sort. That kind of rule is a

very nice one for the man who breaks the contract: it

enables the party to fix the amount of damages he is to pay.

But courts and juries do not proceed on such theories as

that.

In what position are we placed now, as compared with

the position that we would have been, in if we had been

allowed to carry out our contract? It is certain that we

were damaged by them. Fifty thousand dollars would nor

begin to compensate for the difference in time alone. The

difference in time alone is always a great element in a sue

cessful business. By machinery a man can do in one day

that which, done by hand, would take him a month. He

has the right to say how he shall do it, by machinery or by

hand. As 1 have said, it would drain our mines, the water

running out of its own gravity ; the ore would have fallen

by its own weight from its place in the mines, and its

weight would have assisted in profiling the cans that car-

ried the ore from the tunnel to the surface. All these

things will have to be done at great expense of time and

money from the surface.

Now, if the Court please, I have gone over this case

quite hurriedly. 1 have not noticed all their assignment-

of error, because I think that they are mainly based upon

the proposition that we have not any contract There are

some matters assigned as error here—for instnneo, the

Court would not allow a certain letter to be used. Tin-
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letter was written in October, 1900 ; after we were stopped

and prevented from carrying out this contract, a letter was

written, and signed by Mr. Kinkead for the Best & Belcher

Company, for the Gould & Curry, and the Occidental

Mines, and by Mr. Gorham for the Chollftr, the Potosi and

the Savage, in which it was proposed to make a new con-

tract. Well now, that letter was a letter writen for the

purpose of tiying to settle this thing without suit. But

your Honors will find in all the correspondence here, and

all that was said and done, that the parties, when they dis-

agreed, tried to arrive at some conclusion that would avoid

a lawsuit, and they could not do it. The claim of the Corn-

stock Tunnel Company would appear to show that they

wanted more compensation. They never raised the ques-

tion at all as to the mode of installing electricity. They

claimed that it would interfere with their business, injure

their men, and all that sort of thing, but they wanted more

money. Instead of getting $16 a day, they wanted $30;

they wanted 100 horse-power of electricity that cost $700:

and they wanted a great many things. That letter" was

written for the purpose of trying to arrange matters with-

out getting into a lawsuit ; and, like all such matters as that,

they were proper attempts to compromise the matter

without going into Court. It was not offered by defendant

in error. No letters were called for except those written

prior to the time that we were prevented from going into

that tunnel. All such efforts are encouraged by courts, but

are not to be brought into a court if objected to.

These matters have been discussed before the Oircuit

Court four different times: First, upon demurrer; next,

upon objections to the testimony ; and next, upon motion



29

for an instruction that the jury find for plaintiff in error

,

niid the fourth time, upon motion for a new trial ; and they

have been fully considered by the lower Court ; and I firmly

believe that your Honors will come to no other conclusion

than that reached1 by the Circuit Court when you read

'these contracts, when you consider the subject-matter,

when you consider the things to be done and the situ-

ation of the parties, and all those matters, which are always

to be considered in reference to what was meant to be

contracted for between the parties. And whatever your

Honors may think of the amount of damage, I believe

that you will come to the conclusion that they were within

the evidence, and being within the evidence and being

gapported by competent testimony, this Court will uot

interfere with the action of the jury.
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Mr. DUNNE—We shall occupy, if your Honor

please, the usual hour, to be divided between Mr. Huf-

faker and myself; and I shall endeavor to make this

opening statement as brief as possible.

This case as it comes here is represented by a very

bulky transcript of two volumes; but I think I can state



the salient features of the case briefly, so that you can

readily grasp the points involved in this writ of error.

The action was commenced upon a written contract,

for breach of contract. The Occidental Mining Com-

pany came into Judge Hawley's court in Nevada, ac-

cused the Comstock Tunnel Company of having

broken its contract, and asked to be awarded damages

in the sum of $127,000. What was the contract, and

what was the breach assigned?

The Sutro Tunnel, as your Honors remember, goes

back in its history to an Act of Congress passed in 1866,

by which certain rights-of-way were granted to Mr.

Sutro, his successors and assigns, for the construction

of a tunnel to pass through these lodes, a draining and

exploring tunnel, as it was called, for mining purposes.

The assumption was that this tunnel—and the evidence

justified the assumption—that this tunnel was to be a

real and substantial benefit to the mining industries of

Nevada, in a very large sense that it would drain these

mines of water, which seemed to be a prominent feature

in the idea of the tunnel ; and it was provided in the

Act of Congress that any mine which was benefited by

this tunnel in the way of drainage or in the way of be-

ing assisted in its explorations, such a mine should pay

as compensation to the tunnel people a royalty, so-

called. How this royalty was to be assessed the Act

of Congress provided ; that is to say, the tunnel owners

and the owners in a majority of value in the mines

which were benefited by the tunnel, should by some

sort of convention among themselves agree upon the



royalties that should be paid. The mine owners and

the tunnel owners came together, and the royalties were

fixed and assessed.

One of the mines interested in the tunnel and in this

question of royalties was the Occidental Mining Com-

pany, the plaintiff in the Court below. That company

went on with its explorations, with its mining industry;

and it was claimed by the Sutro Tunnel Company that

an account in favor of the Sutro Tunnel for some ten

thousand dollars, in round numbers, had accrued due

for royalties from .the Occidental Mining Company to

the Sutro Tunnel Company, royalties which had not

been paid, and which were due by reason of benefits

which had accrued to the Occidental mining properties

from this tunnel. The Occidental Mining Company

said, "We don't owe you anything at all; it is all a mis-

take this claim of yours against us for royalties; you

have not benefited our mine; within the provisions of

the Act of Congress assessing royalties against bene-

fited mining properties we don't come"—and they dis-

puted the whole proposition.

While that question of royalties as between the Oc-

cidental Mining Company and the tunnel people was

hung up in the air, it came into the minds of the Occi-

dental mining people that it would be a good idea to

prospect, explore and work their mining property by a

drift from the Sutro Tunnel. Here was the tunnel

running along through the earth ; and over to the left

(to put this thing very crudely) at some distance was

the property of the Occidental Mining Company, in its



lower levels below the surface of the earth. Instead of

coming down from the surface of the earth through a

shaft, the Occidental people got the idea that they

could walk in through this tunnel; and if an elbow or

an arm were extended out to the left from the tunnel

in the direction of their property, a sort of smaller tun-

nel—what these mining men call a drift; if that drift

were run from the tunnel in the direction of their prop-

erty, they could come in through the tunnel, go through

the drift, reach their property, prospect and explore it

in that way; and they turned round to the Tunnel Com-

pany people and they said, "Look here; we will pay

you these outstanding royalties, ten thousand dollars, if

you will take the ten thousand dollars that we give you

and expend it in opening up this drift, which will make

our mining deposits accessible to us; and if it is going

to cost any more to run this drift, why, we shall pay

you the excess cost; the royalties that we pay you must

be expended in developing this drift; any further ex-

pense that you are put to, we are willing to pay you,

whether it be for the drift proper or whether to have

cross-cuts to one side or the other of the drift."

That was the contract called "Contract A" in this

record, of date September, 1891. The Sutro Tunnel

Company, or its successor in interest the Comstock

Tunnel people, went on with this drift for a thousand

feet. The Tunnel Company had the option to prolong

the extension for a second thousand feet. They never

exercised the option. But the first thousand feet un-

der that contract, of the drift, were run; the contested



royalties, $10,000, were paid; some royalties, amount-

ing to $6,000, which subsequently accrued, were also

paid; all of that money, $16,000, went into the cost

of the development of this lateral tunnel; and in addi-

tion to the $i6,coo of royalties, the Comstock Tunnel

people also expended about $10,000 additional money;

and that total sum of $26,000 or $27,000 represented

the cost of this first' thousand feet of this drift, which

is called the Zadig Drift in this record; that repre-

sented the cost of that drift.

After the drift had extended a thousand feet, the

work ceased. No further extension was made. The

drift lay there, and it passed into a sort of condition of

innocuous desuetude for nine years. No attempt was

made further to explore their mining properties

through this drift by the Occidental Alining Company;

but after eight or nine years, in the year 1899, two new

contracts were made, to which the Occidental 'Mining

Company had a certain legal relation; that is to say,

between the property of the Occidental Mining Com-

pany, which may be crudely represented as the bench

at which your Honors sit; between their mining prop-

erty over there and our tunnel over here, there inter-

vened the property of the Chollar Mining Company,

which may be rudely represented as this table; and

there intervened the property of the Potosi Mining

Company, which may be represented as this railing,

with this distinction: there was no interval separating

the properties; they were contiguous, the one property

touched the other; here was the tunnel, there were the



three mining properties; the Occidental Mining Com-

pany, which was the farthest removed of the three

from the tunnel—that company, its neighbor the Po-

tosi, and its penultimate neighbor, if I may so call the

Chollar Mining Company.

The Occidental and its two neighbors entered into

a written contract, which is "Contract B" in this rec-

ord. And what was that contract? That contract, to

use the language of counsel upon the other side, was

a contract of employment. The Occidental and its

neighbor the Potosi employed the Chollar Mining

Company to extend this old drift, to clean it out and

to extend it the second thousand feet, so as to bring

that lateral tunnel or drift through the under-surface

of the earth and into contact with the ground of the

Occidental Mining Company.

That was the contract made between those three

companies, a contract which counsel describes as a

contract by which the Occidental and its friend the

Potosi employed their neighbor the Chollar Mining

Company to extend this old lateral drift.

Well, now, what did the Chollar Mining Company

do after this second contract, Contract B, was made?

Why, it turned right round to the Tunnel Company

and made the third contract, Contract C; and it is for

a breach of Contract C that this suit is brought. What

was Contract C?

The Chollar (Mining Company said to the Tunnel

Company, "We want to extend this drift. We are

going to do the work ourselves. Years ago, when you



extended this drift from your tunnel a thousand feet,

you did the work. Well, we are going to do the work,

the Chollar Mining Company; we have been

employed by the Occidental and by the Potosi, who

are to contribute two-thirds of the expense; we are to

contribute the other third. We have been employed by

them to run the drift the second thousand feet. Now,

we want you to let our men come in through the mouth

of your tunnel, so that they will have ingress and

egress to and from the drift. We want a room there

at the mouth of your tunnel where these men can

change their clothes, and where they can have the

facilities usual in mining work of this kind for the

laboring men; and we have to get air into this tunnel."

Now, this is where we approach the pinch of the

case. Of course, these men go into this drift under-

ground; they are in there a thousand feet; they must

get air; "the air comes in from the world outside

through the mouth of your tunnel and comes

up to the mouth of this drift, and we must force it

in there by some artificial means, and we want to agree

with you that we shall have the use of your property

in a specific and expressed way: that we shall have

the use of your tunnel for the purposes of machinery,

and the addenda of such machinery to force air into the

drift, so that our men may be able to respire while

they are doing their work." And that user of the

Comstock Tunnel by the employes of the Chollar Min-

ing Company, or the Chollar Company itself, was per-

mitted by an express convention in this Contract C.



And how was it permitted? The Tunnel Company
took its pen and wrote into the contract,

a
in the imme-

diate neighborhood of the mouth of this drift which

you are going to extend the second thousand feet, you

may install an undershot wheel. Down through our

tunnel for some two or three miles there flows a stream

of water, the drainage from the Comstock mines. That

water flowing has the force and power which gravity

gives it. If that water strikes this undershot wheel, it

will make the wheel go round. If you will translate

the motion of this undershot wheel to a fan, and cause

that fan to revolve, and put that fan near the mouth

of the drift, that fan will force the air through the

drift into the place there the men are at work, and they

will have air with which to breathe while they are

excavating this drift/' The installation of an under-

shot wheel and a fan or blower in the immediate prox-

imity of the mouth of the drift, that was the character

of machinery expressly provided for in this contract;

and the power specifically designated in the contract

by which that machinery was to be operated was water

power, expressed in the revolutions of this undershot

wheel.

In other words, the Comstock Tunnel Company,

owning this tunnel, and having the right of property

which could not be taken from it except by due pro-

cess of law or by its voluntary stipulation—the Com-

stock Tunnel Company expressly agreed as to a spe-

cific user of its property, expressly agreed as to a spe-

cific kind of power that should be used in the opera-
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else in the way of user of its property or in the way of

machinery or power to be used in forcing air into this

drift. The precise language of the contract is very

brief, and I will take the liberty of reading it to the

Court upon that point. "The Comstock Tunnel Com-

pany does hereby give to said Chollar Mining Com-

pany the right to use the water flowing through the

main tunnel of said Comstock Tunnel Company for

power to operate machinery to force air through said

air pipe to the end of said drift as completed, and fur-

nish a blower and wheel to be used in applying said

power and forcing said air into and through said air

pipe." That was the precise contract which was made

between the parties.

Now, if your Honors please, the original drift of a

thousand feet had been constructed under just those

circumstances. The air for the purposes of respira-

tion in the drift had been furnished by just such a con-

trivance: to wit, an undershot wheel, a fan and a

blower. And although this contract which I read to

you does not say in terms that the undershot wheel and

the blower should be in the immediate proximity of

the mouth of the tunnel, yet, under the authorities

cited in the brief, where an indefiniteness of location

or user may be expressed in the contract in that way,

the moment the parties give particularity to that in-

definiteness, the moment they find a locus in quo where-

in to exercise the user, the contract is redeemed by that

matter in pais from any indefiniteness that may arise
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upon the face of the written stipulations. And so far

as the power is concerned, it is expressly stipulated in

the contract that water power shall be the power used

to force air through this drift.

Now, there was the condition of things when Con-

tract C was made; and under those conditions, repeat-

ing the old history of the first thousand feet, they be-

gan to excavate the second thousand feet, the men using

the air furnished by this blower and undershot wheel

as I have already indicated. They ran a few feet in

a straight line; they then ran off some six hundred

feet to the right, a crosscut; and when they got tired of

that kind of exploration, they came back to the original

straight line of the drift and ran it three hundred and

ninety feet. In other words, they ran 990 feet on a

drift—just ten feet less than the contemplated thou-

sand—with this blower and with this undershot wheel.

And what then happened? Well, it is simply an in-

stance of human selfishness, or, to use a better word,

human expediency, undertaking to wrest the terms of a

contract to its own peculiar interests.

Your Honors may remember that a big electric plant

was installed at Floreston up there, tolerably near to

these mines. The use of electricity became somewhat

general upon the Comstock. It was found very con-

venient, as the record shows, to use electric lights in

the mines, as it may be very readily understood; and

these companies bargained with the Floreston plant for

a very large supply of electricity, really more than they

needed. They had, if not money to burn, they had
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electricity to burn. And it occured to them, "Here we

are with our surplus fund of electricity. Whynot sub-

stitute electric power for this undershot wheel and this

blower? We can force the air into the drift much

more economically. We can do the work in less time,

for the men can work longer hours. It is cheaper for

us in point of money; it is cheaper for us in point of

time. Here is our electricity going begging for em-

ployment. Let us take it and substitute it in place of

this undershot wheel and blower." And in order to

accomplish that substitution, they undertook to string

electric wires carrying a voltage of 2200 volts; to string

them from what is called the North Lateral Drift of

the Comstock Tunnel and the C and C Shaft, as it is

called, a distance of three miles from the mouth of

the drift and from the place where the blower was sta-

tioned. They undertook to string these three electric

wires and a telephone wire to boot from the C and C
Shaft down to the mouth of this drift.

If this room were our Comstock Tunnel, three miles

long, the idea was to walk into our tunnel, and without

so much as "By your leave" to put their electric wires

up upon our timbers, to string them along our timbers

three miles, carrying 2200 volts; and down near the

place where our undershot wheel had formerly been

revolving, they were to station a transformer, so it is

called, which would reduce the voltage, so that the

electric power with reduced voltage might be applied

to run the machine drills in the drift and might be used

for the purpose of forcing air.
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Now when they undertook to do that thing, to appro-

priate the property of the Comstock Tunnel Company

to their own use, three miles of it, with this electric

plant, and to put in their transformer and to operate

their machine drills in that way—when they under-

took to do that, Mr. Leonard, the President of the

Company, raised his hand, and he said "Now, just a

moment, gentlemen. We have made a contract with

you for water power, water wheel, fan, blower. We
have never contracted to allow you to use our tunnel,

as distinguished from this drift, for your electric wires,

with all the dangers incident to them, with all the

difficulties when we come to remove our timbers for

the purposes of repairing them; with all those incon-

veniences, difficulties and heads of expense, besides the

unwarranted appropriation of our property without

contract or process of law—before we can tolerate that

condition of things, let us make a new contract, and if

we can formulate some fair and reasonable modus

vivendi upon the subject of the use of electricity in this

tunnel, let us reduce it to writing; our interests are

more or less coincident; we don't want to have un-

necessary friction." That is the spirit breathed

through the correspondence in this record. "But, if

you insist willynilly upon this electric installation in

our tunnel, we will not permit it; we will resist it."

And they built a gate up near the initial point of the

electric installation. The gate was there for but a short

time. It was put there as a sort of physical expression

of their non-consent to the project of electric installa-
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tion; and that project of electric installation covering

three miles of tunnel had no warrant in law or in con-

tract except this water power and fan stipulation which

I have just read to your Honors. Recollect, it was not

a question even of using electric power or agencies in

the drift itself, but of appropriating three miles of tun-

nel without any contractual right.

And because we took that position, and because un-

der this contract we declined to permit this electric

installation through three miles of tunnel, they turned

round and sued us for $127,000. Of that, $100,000 ex-

isted in imagination, and the $27,000 was accounted for

in this way: "The royalties we don't claim," they said.

They generously waived any ground of damage so far

ns the payment of the royalties is concerned. But they

said, "Years ago, when Contract A was executed, com-

pleted and discharged—under that contract we paid

you $17,000 in royalties and about $10,000 in flat cash.

We want that $10,000 back; although the contract has

been executed and consummated for ten years—it has

been an accomplished fact; but we want that $10,000

back. Then, in running this 600-foot crosscut and the

390 feet in a straight line during our operations with

the water wheel and the blower under the second ex-

tension of a thousand feet, we expended $16,000 or

$17,000. $10,000 and $16,000 or $17,000, that makes

$27,000. We want that money back. And we also

want $100,000. We don't say in our complaint what

we want the $100,000 for; but the fertility of resource
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gap in our pleading of that character."

Now that was the case, and that was the claim.

In the first place, if your Honors please, we make

the point—and I am going to state these matters very

briefly—that the Occidental Mining Company is not

entitled to bring this suit at all, and this upon the ques-

tion of privity of contract.

Recollect, the Occidental Company and its neighbor

the Potosi employed the Chollar Company to do this

work; and if we interfered with anybody in going on

with this drift it was with the Chollar Company, which

does not bring this suit at all. It is brought by the Oc-

cidental Company upon the theory that the contract

with the Chollar Company being for the benefit of a

third person, the Occidental, the Occidental has a right

to come into Court and sue for a breach of the contract.

If it has that right, it may be looked at from two

points of view: the equitable and the legal. If the

right of a stranger to a contract to which he is not a

party—if the right of that stranger to any of the bene-

fits intended for him under the contract arises at all,

it must be by working out an equity through the nom-

inal parties to the contract. In other words, as some of

the books say, the stranger is a cestui que trust; he is

really working out an equity; he has no legal rights un-

der the contract; but the contract being for his benefit,

equity will permit him, looking through forms to the

ulterior realties, equity will permit him to come in

and assert his rights. And if that be so, and if that be
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the philosophy of this doctrine, then counsel is upon

the wrong side of the Court; he should have taken his

Occidental Mining Company into the equity depart-

ment of this Court, upon the equity side of this Court.

But if it be assumed that the question may be de-

termined from the legal side of it, then we say there

was no privity of contract here. The true rule is laid

down in the Sayward case, in which the opinion was

written by his Honor Judge Gilbert; and it is there

said that where the third person who claims under a

contract is interested only incidentally and indirectly

in the contract, he may not avail himself of the rule

which permits a stranger in name to the contract to sue

upon its provisions.

Now in this case recollect the Occidental Mining

Company may say, "We are to be benefited by this

contract between the Chollar Company and the Tun-

nel Company, because it is going to extend this drift

and give us access to our properties." But there is

this special feature about the case: that the Occidental

(Mining Company has its own rights expressed and

safeguarded in an independent contract of employment

with the Chollar Company, and if for any reason the

Chollar Company fails to carry out its contractual

stipulations with the Occidental and the Potosi, the

rights of the Occidental and the Potosi are conserved

in and are measured by that contract. So that the in-

terest of the Potosi or of the Occidental Company in

the contract between the Chollar Company and the

Tunnel Company is indirect, it is incidental; they are
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indirectly and incidentally interested in that contract.

But directly, immediately, they are interested in their

own contract with the Chollar Company—as much so

as I am directly interested in a contract with a man

whom I employ to build my house, and I am only

indirectly and incidentally interested in his contract

with the material-man except in so far as a sort of

statutory equitable action is given the material-man

upon grounds of public policy in rem against my prop-

erty to assert and foreclose his mechanic's lien.

The next proposition that I have to make is some-

thing that I have already expressed in the statement of

the case, namely: that there has been no breach of con-

tract here; that the contract did not provide for any

electric installation or any such user of the premises

of the Comtsock Tunnel Company. The specific

motive power was water power through an undershot

wheel. And if these parties had intended electric in-

stallation, they should have made their contract speak

to that point. In no event, assuming the largest lati-

tude of use to the plaintiff in the way of electric energy

in the drift itself, is there any right by contract to pos-

sess and use three miles of the main tunnel without

compensation?

The next proposition that I call your Honors' atten-

tion to is the question of damages. I have said here

that they claim $10,000, moneys that they have paid

upon the old contract, the first drift, and $17,000 that

they expended themselves in running part of the second

drift of a thousand feet—$27,000. And where do they
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get the $100,000? Well, counsel did make an effort

to found an allegation of that very large amount of

money. "Why," he said, "we have been prevented

from going on with this work of excavation, from run-

ning this drift;" and that is the keynote of his whole

argument—prevention; "we have been prevented from

running this drift. If we can't get to our properties

through the drift, we must come down through the

surface. In order to come down from the surface, we

shall have to sink a three-compartment shaft that will

cost us $200,000. And all the additional damage that

we are asking for is simply $100,000." Well, Judge

Hawley would not permit any such element of damage

to be suggested. "Why," he said, upon the trial and

in his charge to the jury, "it is a mere speculation

whether these people will ever enter upon the costly

experiment of sinking such a shaft; that is mere specu-

lation, that is conjectural; no such view of damages

will be entertained in this case." And he simply shut

out the three-compartment shaft as a factor in the

computation of damages. And in his brief counsel

admits that he can find no justification for damages in

any possible expenditures that might be involved in

sinking the three-compartment shaft. Well, if that

be so—they got a verdict of $50,000— if that be so, and

he is entitled to his $10,000 back after nine years, and

if he is entitled to his $17,000 back which he says he

put into the second extension of the drift—$27,000 or

$25,000, as it is—where in the world did the jury find

any warrant under anything in the charge of the Court
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upon any principle of law in mulcting this company

for the additional $25,000? And so far as the $10,000

are concerned, and the 15, 16 or 17 thousand-this

item of $25,000, counsel rests his claim upon the theory

of prevention: that the Comstock Tunnel Company

prevented his client from extending that drift. And

he undertakes to suggest in his brief (and you will find

the language there) that without the use of this electric

power it was impossible to extend the drift; that with

the use of the old undershot wheel and the fan blower

the work of extending a drift was impossible: it could

not be accomplished.

Now I say this to your Honors with great con-

fidence: if they are entitled under such a contract as

that to take possession of three miles of our tunnel and

string their power wires, install their stations and set

up their transformers: if such an extreme proposition

can be read into a contract, even under the doctrine of

expressio unius—ii that be so, upon what sort of foot

do they stand here? Why, if they are entitled to in-

stall the electricity, then their measure of damages,

when we declined to permit the electric installation but

acceded always to the proposition that they should go

on and excavate with the water wheel and blower—

their measure of damages would be the difference in

expense between the water-wheel method of running

the thousand feet and the electric method of running

the thousand feet. And the only answer to that propo-

sition is this: "That it is impossible to run the drift

with the water wheel and the blower; the only way in
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which it can be run is by the electric plant; and when

you forbade us to use the electric plant you prevented

the performance of the contract, and you are therefore

responsible for these damages; and your assertion that

the measure of damages is the difference in cost be-

tween the water method and the electric method goes

upon the false assumption that the water method was

a feasible way, a practicable way to extend this drift."

I say it was feasible; I say that the drift could have

been extended by the water power; and I say their

own witnesses prove it; and I say the only distinction

between the two methods was one of cost. And upon

that proposition I shall very briefly call your Honors'

attention to the testimony of their own witnesses. For

instance, Mr. Gorham, the Superintendent of the

Chollar Mine and the Superintendent of this work of

excavation, their own witness, who bore their banner

in this fight.

Mr. Gorham gives this testimony: "Q. It is not

impossible, is it, Mr. Gorham, for you to continue that

drift? A. It could be done, yes sir. Q. But you

think it would be done at greater cost? A. Much
greater cost, and greater delay, so there would be no

object in doing it."

Their object, then, was to avoid the greater cost and

the greater delay.

"Q. But there was not an absolute prohibition by

the fact that you have the old methods? A. We
could adopt the old methods, and still continue the

drift slowly, at great cost."
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Again—I shall be very brief about this, but it is very

much to the point: here is what Mr. Kinkead, one of

their superintendents and one of their witnesses, de-

clares, "I think the men at that time were working

ten-hour shifts; their wages were $4 per day. They

certainly lost one-third of the time because of the con-

dition the drift was in."

The insufficiency, or the limitations of the water-

power system, according to this gentleman, involved a

loss of one-third of the time. "We could extend that

drift by the use of electricity and the air and power

supplied by it, for one-half the money it would cost of

running the drift under the conditions existing when

the drift was stopped and in half the time."

And, finally—and the thing is put here very appo-

sitely—Mr. Kinkead gives the following testimony:

"Why," he says, speaking about the feasibility of con-

tinuing this drift within the language of this contract,

"I admit it is possible, of course. I heard Mr. Ross"

—another of their witnesses
—"say it could be finished,

and he is a good mining man, but he didn't say that it

was practicable." That sounds like a typographical

error in view of what he says in the next sentence or

two: "He said it could be done, and I say it could be

done, too. I heard Mr. Gorham say it could be done,

and I say it could be done; it is possible."

Now listen to this, your Honors: "And the only

difference between doing it in that way and by means

of the electrical outfit that we are endeavoring to put
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in there, was simply a question of the difference in the

cost of doing it."

And yet this jury brings in a verdict of $50,000

against us, when it was shown by their own testimony

that the difference in cost between the two methods

would be from $18,000 to $20,000. And yet the jury

brings in a verdict here of $50,000.

As you see from the testimony which I have read,

there is no question of prevention in the case at all; it

was simply this point: that they could do the work

cheaper with electricity at the expense of the user of

our property, not contracted for by us; and if it had

been within the terms of the contract it was simply a

question, not of prevention, but of the difference in the

cost, and that difference was $18,000 or $20,000.

That is a very general and a very cursory statement

of some of the large features in the case; and those

questions are presented by exceptions taken and by the

charge of the Court, and show, we think, the failure

of the jury in any way to respond to any principle of

the law of damages contained in the charge of the

Court.





No. 1023

United States Circuit Court of Appeals

FOR THE

NINTH CIRCUIT

THE COMSTOCK TUNNEL COMPANY
(a Corporation),

Plaintiff in Error,
|

vs.

THE OCCIDENTAL CONSOLIDATED!
IMINING COMPANY (a Corporation),

Defendant in Error.

ORAL ARGUMENT OF F. M. HUFFAKER, ESQ.,

February 2nd, 1904.

Mr. HUFFAKER—May it please the Court: A
great deal of the argument and statement of my friend

Deal in this case, in my judgment, the way we look at

it from our standpoint, is on a par with a vast amount

of the evidence in the. record; it is outside of the con-

tract sued on. Hence it is immaterial, and has no bear-
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ing upon the question that is involved in this writ of

error.

I have noticed in my brief, to which counsel refers,

this proposition : that the complaint alleges that by

virtue of this contract it has a certain right; and that

the allegation of the complaint as to a breach of the

contract does not reach the alleged right that it has;

and that, when he comes to introduce his evidence and

make out his case, the allegation of the complaint is not

within the evidence and the case made by him.

That is the point. Not that the complaint, if

proved, does not state a cause of action; but there is

such a variance between the allegation and the proof

that there is nothing to go to a jury when his case was

finished.

That is upon this theory and upon this proposition:

that we have a right to stand upon the contract that we

made with the Occidental Company and with the

Chollar Company. The Contract A, referred to by

my associate Dunne, is as they stated. Its purpose was

to settle this controversy; and in settling the contro-

versy and writing it down in that contract, as is often

the case with contracting parties, some other things

were thought of, and the other things, so far as this case

is concerned, are the running of a drift as stated in the

contract, in a general southerly direction from a point

where the Sutro Tunnel cuts the Brunswick Lode.

Now this lode that counsel have been talking about

is in the record the Brunswick Lode. The Brunswick

Lode lies from about a mile to a mile and a half east
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of the Comstock Lode; and of course the tunnel in

passing to the Comstock Lode passed through the

Brunswick Lode. And the claims of plaintiff about

which the controversy arose are on the Brunswick

Lode and not on the Comstock Lode.

The Occidental Company says in the contract that it

desires this drift run—a drift run in a general south-

erly direction. After reciting that, then it makes a

contract with the Tunnel Company and hires the Tun-

nel Company to run that drift iooo feet. That is the

language of the contract—iooo feet; then it introduces

Article 7, and says, that if the Tunnel Company, after

running this iooo feet, desires to continue the drift

iooo feet farther, making 2000 feet from the initial

point, it shall have the option to run the additional

iooo feet upon the same terms and condition as the first

iooo feet.

Now we contend that this is a contract of hiring;

that the Defendant in Error hired the Comstock Tun-

nel Company to run iooo feet of this drift—which it

had a right to do. It could hire anybody to run it. It

coud hire them to run it 1500 feet, or to run it 500 feet;

they could contract for any distance, in our view of the

case. But when, so far as this drift is concerned, and

all questions attending it under Contract A—when the

work provided for with reference to the drift was com-

pleted and paid for, that that ended Contract A, so far

as this Zadig Drift is concerned.

Of course, there are other provisions in the contract

about other matters, and as long as the conditions exist
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with reference to those, the contract is good as to those.

But as to the Zadig Drift and its extension or work,

that contract was at an end and so treated by the parties

when that iooo feet were run by the Tunnel Company.

It remained there. In the meantime, as stated by

counsel, the Chollar Company and the Potosi Com-

pany became interested on this Brunswick Lode in

1898. Then they entered into a contract among them-

selves, as referred to, that they would take up this work

of extending it and running it to the south line of the

Potosi—it is the north line of the Occidental; and an-

other hiring took place. Then, so far as the Occi-

dental was concerned, it hired the Chollar Mining

Company to carry this drift on to the south line of the

Potosi Mining Company. The Chollar Company

could not do that unless it got permission from the

Tunnel Company to go into this Zadig Drift, because

that part of_ it, under former contracts, was the prop-

erty of the Tunnel Company. Then it entered into

Contract C, as has been stated here, to enable it to carry

out its covenant with the Potosi and the Occidental for

extending the drift. In this Contract C there is the

provision which was read, and the other matters, that

the Comstock Tunnel Company agreed to do, sharpen-

ing tools, etc., referred to by counsel. No question has

ever been raised, and there is nothing in this record

with regard to those matters. There is no allegation

anywhere of a failure on the part of the Tunnel Com-

pany to comply with every covenant of that contract.

It furnished the wheel, it furnished the blower, and
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gave them the use of the water which it contracted to

do. We raise no question as to what the Chollar Min-

ing Company could do in running that drift. We had

nothing to do with that; we had nothing to do with the

work in that drift. The contract does not call for us

to do any work in that drift at all. The contract does

not provide for any work in the tunnel by anybody.

It does not refer to any of the work in the tunnel by

anybody at all. The only provision in Contract C
with regard to the Comstock Tunnel Company is this:

That during the work of extending the drift the Chol-

lar Mining Company should have the right to have its

men come from the mouth of the tunnel at Sutro City

up to the drift and go back, while the work of extend-

ing this drift was going on. The contract expressly

provides that that part of the Sutro Tunnel between

the mouth of the Zadig Drift and the mouth of the

tunnel should be for the use of the men working in the

tunnel, coming and going.

And that is the only right or user of the tunnel they

had, so far as the work of the drift is concerned, under

that contract. They had no contract, no right under

any contract, either
UC" or any other, to come west of

the mouth of the Zadig Drift towards the C and C
Shaft that they have been talking about; or the North

Lateral, where they speak of this drift—they had no

right in that direction.

It comes along simply to this proposition that is in-

volved in this case: that this contract calls expressly

for the Chollar Mining Company extending this drift
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southerly to the south line of the Potosi Mining Com-

pany. That is the express condition of the contract;

they were to run it southerly—that is, to extend it

southerly. It had been run southerly iooo feet; that

was in the direction of the Occidental Mine. Now,

the Chollar Company undertook to run it southerly

another iooo feet, or to the south line of the Potosi.

The difficulty of the Defendant in Error's case is

this: They are making their claim here on a contract

when their evidence shows that they left the contract

at the very start. Now, they were under a contract to

run this drift southerly, extend it southerly iooo feet.

Mr. Gorham says they cleaned it out a short distance

south, and then turned west; instead of running to the

south line of the Potosi, they turned west to reach the

St. John Lode—something that is not mentioned in the

contract, not contracted for at all.

Mr. DEAL—Major, may I ask you gentlemen if

you did not present a bill for it, and was it not paid?

Mr. HUFFAKER—I don't know anything about

that.

Mr. DEAL—The bills are there for a year for tons

of waste taken out.

IMr. DUNNE—We did not get any of that.

Mr. HUFFAKER— I am speaking now of a con-

tract which is express in its terms; and the party bring-

ing the suit, or its associate, the Chollar Mining Com-

pany, departing from the contract and then founding

an action upon the breach. The only thing that we

could possibly have done—we could not have done
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that—we had no right under that contract; the evi-

dence shows it; we had no right under that contract to

say a word about where these people went and what

they did. In fact, it is in this record that the Tunnel

Company proposed to these mining companies to con-

tinue the work of extension down to the south line; and

they said "No, we will do the work ourselves; our

companies will not consent to its being done by any-

body else."

The only thing in this case between Mr. Deal and

myself is this: that when the contract says that the

Tunnel Company was to run this drift iooo feet it

means what it says. The subject of that part of the

contract is the Zadig Drift, and it is definite in its

terms as to the distance the Tunnel Company was to

run it. It says iooo feet. The Tunnel Company ran

it iooo feet, and the Occidental Company paid the cost

of running iooo feet. It did not see fit to exercise its

option; and there is nothing binding when an option

is given and it is not exercised.

Of course, I will admit right here, and go no further

with this case: if these contracts can be construed as

contracts upon the part of the Tunnel Company to

operate these Brunswick Mines; if these are contracts

obligating the Comstock Tunnel Company to operate

the Brunswick Mines for the benefit of these com-

panies, then all that counsel says is true. But 1 say

that these are not contracts on the part of the Tunnel

Company to operate these mines. The Tunnel Com-

pany had no right to interfere with the work of those
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mines, or to interfere with any work in these mines,

they belonging to these mining companies.

Now, what is the clause in this contract upon which

counsel rests his whole claim as to the construction to

be given to this contract? He read it here. What
does it mean? What can it mean? That the mining

companies shall have the right to work their claims

through this drift? It expresses its own meaning in

the very next clause that follws, by this expression:

"whenever the claim is reached"—that is the language

—"whenever the claim is reached by the Zadig Drift

or can be worked from it." Now, what does that mean

in mining? It means just simply this: that if the party

can get through that drift to his mine, and is working

his mine, he shall have a right to go to his mine and

from it. I cannot conceive of any other thing it can

mean. This is simply a declaration of a right that

these parties shall have whenever that drift reaches

their mine—or, they can work their mine from or

through the drift.

All men in mining countries know what that means.

It is simply a right-of-way that parties have over or

through property that belongs to another.

Then comes our objection that they talk so much

about. It is not at all the Chollar Company obtaining

the water power and substituting electricity; that is not

it. We never objected to them using electricity, com-

pressed air, or anything else. But they come in and

tell us, "We can't use compressed air, because if we did

we would have to come from the mouth of the tunnel,
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and the pipes would be so large that it could not be

used." They say, "We can't use steam because we

can't generate air for a drift that far underground by

steam. " That is what they tell us. The water power

was insufficient, they say, when they got down there.

Then it was a question for the companies, and a ques-

tion upon the score of economy whether they would

abandon that or not and substitute something else.

Grant that they have the right to do it; does that give

them a right to a different use of the property that we

own? We contend that it does not. We contend this:

If you had the right, it is your own lookout; if you had

the right to discard the water power and put in elec-

tricity, and you wanted some other right or some other

use or some other franchise or some other easement or

some other property of ours than we had given you in

connection with the use of the water, then you must

contract with us or proceed according to the law of the

land and condemn it. Your right to substitute another

power in your operation does not give you any right to

take additional rights, privileges, franchises or prop-

erty from us. That is all the point there is in this case.

We did give them the use of the water, and we gave

them a position for the wheel and the blower. But

does that give them a right to leave that drift, come

across, and go on to the north side of the tunnel and

dig out a station 20 by 15 feet for the purpose of put-

ting in electric motors, transformers, and such other

machinery as they wanted in order to make electricity

for furnishing air in the drift? Not only that, but in
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order to make this machinery at the mouth of the drift

available for this purpose under the conditions existing

there, it was absolutely necessary for them to have a

right-of-way through that tunnel from this machinery

in this station to the C and C Shaft, through which all

these mining companies do their work. That is why
it was necessary that they should connect this ma-

chinery at the mouth of the drift to reach the power-

distributing station, so that the currents could go down

to operate the machinery to turn this fan and carry the

air into the drift.

Now, when this question arose, the correspondence

all through shows that the Tunnel Company was per-

fectly willing that they should contract for this addi-

tional privilege; and so far as the representatives of

these corporations were concerned, as appears from

the record, they did agree—they settled everything;

but when it came to the mining corporations to ratify,

they would not do it; they did not do it because, as ap-

pears from the record, they contended that they had

a right to do that—that is, that in the right to substitute

one power for another while they were working that

drift, carried with it the additional right to take what-

ever property that the grantor of the first right had

necessary to make the second grant available. That

is the point we dispute. We say that they did not have

that right. We say, "If you want another privilege

from us, you must contract for it, or you must proceed

under the law of the land to acquire it. You have no

right yourself to deprive us of our property; the law
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does not give you that right; and we won't tamely

submit to it." And there arose the dispute between

the parties; and because we insisted on a written con-

tract, not a verbal one. They promised us all sorts of

things verbally; but we are not bound to take that.

We said, "No, we don't want your verbal promises; we
want you to come right down here and put it in black

and white, so that we shall know where we stand and

what we are to do."

Well, they would not do that. Then we said to

them, "If you won't do that, we won't consent to your

taking our property." And they just simply backed

out and quit. They said, "It will cost us too much to

continue this drift and we will quit, and we will sue

for damages for a breach of contract." And we say

that the evidence, when taken altogether, does not show

any breach of contract. The only thing the evidence

shows anywhere—take the whole record through—is

that we objected to them putting up this electric in-

stallation.

Now, if a party makes a contract, and that contract

is definite in its terms, there is no room for construction.

And if we did not contract (which we did not) to sur-

render our property-right in the Sutro Tunnel guar-

anteed to us by the Act of Congress of 1866, recognized

by all these agreements, referred to in these contracts,

the one made in 1866 on the passage of the Act, the

other made in 1879 after the completion of the tunnel

between the owners of the Comstock mines and the

owners of the tunnel—recognizing our right and title
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and stating that we owned it—that gave us a property-

right in the tunnel, as much so as any man has to a

property-right in a house or to a lot in the city; and

this Chollar Mining Company and this Occidental

Mining Company had no more right without our con-

sent to walk in upon our tunnel and take it for its use

because of the changes of its power, than a stranger has

to walk up to a San Francisco inhabitant's lot and say,

"I want so much of your lot for my use."
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In the Circuit Court of the United States, within and for th<.

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

WILLIAM COUOHANOUR,

Defendant.

Complaint.

The United States of America, by R. V. Cozier, its

attorney for the District of Idaho, acting in this behalf

by direction of the attorney general of the United States,

complains of William A. Coughanour for that during all

the times hereinafter mentioned, plaintiff was, and now

is, the owner of the following described pieces and par-

cels of land situated in the Roise, Idaho, land district,

to wit:

Sec. 4, Tp. 9 N., R, 4 E., SW. \ SW. \, W. 4 NE. -],

NE.
|
SE. ;, Sec. 14, and E. 4. NE. }, E. 4. SE. 4, NW. [

SE. £, SE. | S^Y.
j

, Sec. 22, Tp. 10 N., R. 4 E., Sec. 29, and

N. 4. NE. j, Sec. 32, Tp. 11 N., R. 5 E., Roise meridian.

And for that during the months of January and Feb-

ruary, in the year 1901, the said defendant, through and

by his authorized agents and representatives, unlawfully

and willfully entered upon said described lands and un-

lawfully and willfully felled and cut down timber and

trees then and there growing and then and there being
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upon the said lands as aforesaid, such timber and trees

then and there being the property of the said plain-

tiff, and unlawfully and willfully took and carried away

the said timber and trees so felled and cut, and being

the property of said plaintiff, and then and there manu-

factured therefrom 702,533 feet of saw-logs, of the value

of $3.50 per thousand feet, and of the total value of

$2,458.86; which said timber and saw-logs, then and there

being of the value of $3,863.93, and then and there being

the property of the said plaintiff, the said defendant,

William A. Coughanour, did then and there unlawfully

and willfully convert to his own use and benefit, to the

damage of the plaintiff in the sum of $2,458.86.

Wherefore, plaintiff prays judgment against the said

defendant, William A. Coughanour, in the sum of $2,-

458.86, with legal interest from date of said unlawful

conversion, as aforesaid, for costs of this action and

for execution.

R. V. COZIER,

U. S. Attorney for the District of Idaho, and Attorney

for Plaintiff.

United States of America,
-

District of Idaho. }'

R. V. Cozier, being first duly sworn, upon oath deposes

and says that he is United States attorney for the Dis-

trict of Idaho, and attorney for plaintiff in the above-

entitled action; that he has read the foregoing com-

plaint and knows the contents thereof, and that the

same is true of his own knowledge, except as to those
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matters therein stated bo be upon information and be-

lief, and as to those matters he believes it to be tine.

R. V. COZIER.

Subscribed and sworn to before me this 17th day of

April, A. D. 1901.

[Seal] A. L. RICHARDSON,

Clerk.

By M. Cozier,

Deputy.

[Endorsed] : No. 18. In the Circuit Court of the Uni-

ted States, Within and for the District of Idaho, Central

Division. The United States of America, Plaintiff, vs.

William A. Coughanour, Defendant. Complaint. Filed

April 19th, 1901. A. L. Richardson, Clerk. R V. Cozier,

Attornev for Plaintiff.

In the Circuit Court of the United States for the District of

Idaho, Central Division.

THE UNITED STATES OF AMERICA,

vs -

\ N'o. 18.

WILLIAM A. COUGHANOUR.

Summons.

The President of the United States, to William A.

Coughanour. the Above-named Defendant, Greet-*

ing:

Von are hereby commanded to be and appear in the

above-entitled court, holden at Boise, in said District,
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and answer the complaint filed against you in the above-

entitled action within twenty days from the date of the

service of this summons upon you, if served within the

county of Ada, in said District, or if served within any

other county of said District, then within forty days

from the date of such service upon you; and if you fail

so to appear and answer, for want thereof, the plaintiff

will take judgment against you for the sum of $3,863.93,

together with interest and costs of suit. This suit is

brought upon the ground that you, said defendant, dur-

ing the months of January and February, 1901, unlaw-

fully entered upon) certain lands of plaintiff situated

in the Boise land district, Idaho, and cut down timber

and trees then and there growing and unlawfully and

willfully converted the same to your own use and bene-

fit, to the damage of plaintiff in the aforesaid sum.

The facts more fully appearing in the plaintiff's com-

plaint, a certified copy of which is served herewith and

made a part hereof.

And this is to command you the marshal of said Dis-

trict, or your deputy, to make due service and return of

this summons. Hereof fail not.

Witness the Honorable MELVILLE W. FULLER,
Chief Justice of the Supreme Court of the United States,

and the seal of said Circuit Court affixed at Boise in

said District this 19th day of April, 1901.

A. L. RICHARDSON,

Clerk.

[Endorsed]: No. 18. In the Circuit Court of the Uni-

ted States for the District of Idaho, Central Division.
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The United States, vs. William A. Coughanour. Sum-

mons. Returned and filed. April 24th, 1901. A. L.

Richardson, Clerk.

In the Circuit Court of the United States, within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA, \

Plaintiff, I

vs.
(

WILLIAM A. OOUCHANOUR, \

Defendant, i

Demurrer.

The defendant, William A. Coughanour, demurs to

the complaint of the plaintiff filed herein, and for

grounds of demurrer alleges:

1st. That said complaint fails to state a cause of

action in that it fails to show that the said lands de-

scribed therein were not mineral lands, and that said

timber was not cut by defendant under the grant given

to bona fide citizens and residents of the State to cut

and remove timber from public mineral lands for do-

mestic purposes under the provisions of the act of Con-

gress, approved June 3, 1878, entitled "An act author-

izing the citizens of Colorado, Nevada and the territories

to fell and remove timber from the public domain for

mining and domestic purposes," and the regulations

thereunder promulgated by the Secretary of the In-

terior.
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2d. That said complaint is uncertain in that it fails

t.o show the amount of timber trees cut and removed,

and the amount of logs manufactured therefrom, from

each of the several noncontiguous tracts of land de-

scribed in said complaint.

Wherefore, defendant prays that plaintiff take noth-

ing by its complaint herein, and that he be forthwith

dismissed and not required to further answer herein.

FREMONT WOOD,
Attorney for Defendant, William A. Coughanour.

I, Fremont Wood, attorney for defendant, William A.

Coughanour, do hereby certify that in my opinion the

foregoing demurrer is well taken in point of law.

FREMONT WOOD.

[Endorsed] : No. 18. In the Circuit Court of the Uni-

ted States, Ninth Circuit, District of Idaho, Central

Division. United States of America, Plaintiff, vs. Will-

iam A. Coughanour, Defendant. Demurrer. Filed May

24th, 1901. A. L. Richardson, Clerk. By E. B. Yaring-

ton, Deputy.

Order Overruling Demurrer.

At a stated term of the Circuit Court, of the United

States, for the District of Idaho, Central Division,

held at Boise, Idaho, on the 9th day of September,

1901. Present: Hon. JAS. H. BEATTY, Judge.

Now came the defendant by his counsel and by leave

of Court withdrew the second ground of demurrer to

the complaint herein, and the said demurrer as amended
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being submitted to the Court and upon consideration

the Court ordered that the same be and is hereby over-

ruled. To which ruling the defendant by his counsel

then and there excepted in due form of law, and it is

ordered that a bill of exceptions may be hereafter set-

tled and signed and the said defendant is given sixty

days from this date to answer in said cause.

In the Circuit Court of the United States, District of Idaho,

Central Division.

UNITED STATES OF AMERICA, \

Plaintiff, I

vs.
(

WILLIAM A. COUGBANOUR, \

Defendant. /

Answer.

Comes now the defendant, William A. Coughanour,

and without waiving any of the exceptions heretofore

taken to the complaint herein, for answer to said com-

plaint, admits, denies and alleges as follows:

1st. Defendant admits that at the time of filing the

complaint herein plaintiff was the owner of the several

parcels or tracts of land described in the said com-

plaint, but defendant denies that during the months of

January and February, in the year 1901, or at any

other time, this defendant, through any of his authorized

agents and representatives, unlawfully or willfully en-

tered upon the lands described in said complaint, or un-
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lawfully or willfully felled and cut down any timber

trees then and there being upon said lands, or that he

then and there unlawfully and willfully took or carried

away said timber or trees, and defendant denies that

said timber and trees felled as set forth in said com-

plaint were the property of the United States, and de-

fendant denies that the logs manufactured therefrom

were of the value of $5.50 per one thousand feet, or any

other or greater value than thirty-five cents per one

thousand feet, or any other greater and aggregate value

then one hundred and twenty-five and 50-100 dollars, and

defendant denies that he then and there unlawfully

and willfully converted the said saw-logs to his own
use, to the damage of plaintiff in the sum of #3,863.93, or

in any other sum, and denies that he converted said logs

or any part thereof to his own use, except as hereinaf-

ter stated.

Further answering the complaint herein, and for an
affirmative defense thereto this defendant alleges:

That at all the times mentioned in the complaint

herein, the defendant was, and now is a bona fide resi-

dent citizen of the State of Idaho, that during the winter
of 1900, and 1901, this defendant entered into divers con-
tracts with certain bona fide resident citizens of the said
State of Idaho, residing in Boise County in said State,
for the purchase and delivery of saw-logs at convenient
intervals upon the Middle and South Forks of the Pay-
ette River near Garden Valley, in said Boise County;
that under and in pursuance of said contracts, said par-
ties, acting each for himself, cut and delivered divers
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saw-logs as above stated and this defendant thereafter

received the same; that as defendant is informed and

believes a portion of said saw-logs were cut by said

parties from portions of the several tracts of land de-

scribed in the complaint, and this defendant, therefore,

alleges that all the timber cut from said lands, described

in the said complaint, was cut by bona fide resident citi-

zens of the State of Idaho, that the land and the whole

thereof from which said trees and logs were cut was

unoccupied mineral land of the United States and not

subject to entry under existing laws, except from min-

eral entry.

That said timber was cut by said parties for the pur-

pose of selling and delivering the same to this defendant,

under the contracts aforesaid for manufacture into

lumber it being the intention of the parties cutting said

trees and logs, and of this defendant, that the timber

manufactured therefrom should not be exported from

the State, but should be used exclusively for building,

agricultural mining and other domestic purposes with-

in the said State and general mining district in which

said timber was cut, and defendant further alleges that

in the cutting and removal of said trees and saw-logs

the parties cutting and removing the same observed all

lawful rules and regulations then in force and thereto-

fore promulgated by the Secretary of the Interior for

the protection of the timber and of the undergrowth

growing upon such lands and for other purposes, as pro-

v ided in the act of Congress, approved June 3, 1878, en-

titled "An act authorizing the citizens of Colorado,
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Nevada and the territories to fell and remove timber on

the public domain for mining and domestic purposes";

defendant therefore alleges that said timber trees de-

scribed in said complaint and the logs manufactured

therefrom were felled and removed from the lands de-

scribed in the said complaint under the rights and

privileges extended to the bona fide residents of the

State of Idaho by the above-entitled act.

Wherefore, defendant prays that plaintiff take noth-

ing by its complaint herein.

FREMONT WOOD,
Attorney for Defendant.

State of Idaho, ~]

f
SS.

County of Ada. J

Fremont Wood, being first duly sworn deposes and

says: That he is attorney for the defendant named in

the foregoing answer, that he has read the said an-

swer and knows the contents thereof, and that the

same is true of his own knowledge, except as to the

matters therein stated on information and belief, and

as to those matters he believes the same to be true.

This verification is not made by defendant because

he is absent from the county in which his said attorney

resides and in which this verification is made; this

verification by deponent is based upon information re-

ceived from said defendant, from the parties cutting

and removing said timber trees and from documentary

evidence relating thereto.

FREMONT WOOD.
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Subscribed and sworn to before me this 6th day of

November, 1901.

[Seal] NELLIE T. WOOD,

Notary Public in and for said Ada County.

[Endorsed] : No. 18. In the Circuit Court of the Uni-

ted States. District of Idaho, Central Division. The

United States of America, Plaintiff, vs. William A.

Oougbanour, Defendant. Answer. Filed Nov. 6th, 1901.

A. L. Richardson, Clerk.

At a stated term of the Circuit Court, held at Boise,

Idaho, on the 16th day of September, 1903. Pres-

ent: Hon. JAS. H. BEATTY, Judge.

THE UNITED STATES OF AMERICA,

vs.

WILLIAM A. COUGHANOUR,

No. 18.

Stipulation as to Cutting Timber.

The following stipulation was entered into, to wit: It

is hereby stipulated in open court by the attorneys for

the respective parties hereto, the defendant caused and

procured the cutting of the timber trees described in

the complaint, to wit: 702,533 feet, B. M., at or about the

times described in the complaint, and that the ag-

.^iv^ate of said timber was cut in varying amounts from

the several tracts or parcels of land described in the

complaint.
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At a stated term of the Circuit Court of the United

States, held at Boise, Idaho, on the 18th day of Sep-

tember, 1903. Present: Hon. JAS. H. BEATTY,

Judge.

THE UNITED STATES OF AMERICA,
]

vs. >No. 18.

WILLIAM A. COUGHANOUR,

Stipulation Allowing Time to File Bill of Exceptions-

It was agreed in open court by the attorneys for the

respective parties that either party may have sixty days

from the rendition of the judgment herein in which to

prepare, serve and file a bill of exceptions in said cause.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

WILLIAM A. COUGHANOUR,
Defendant.

Instructions by the Court-

Gentlemen of the Jury (orally delivered):

Many years ago when all this intermountain country

was an untamed land, the exploration of its resources

resulted in the discovery of the precious metals, and

mining began. Roads, mills, towns, and all the enter-

prises usually associated with the mining industry, fol-

lowed. For all these purposes timber was used by the

people, and they took it from where they would, but, of

course, naturally used that which was most convenient
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to the place of use, and the taking was in no way con-

trolled by the boundaries of mining locations, but it

was taken from any accessible lands.

This was the situation when on June 3, 1878, Congress

passed an act providing for the taking of timber from

the mineral lands. It is always a proper presumption

that a legislative body when enacting any law are

familiar with the existing conditions which the law is

to meet It is therefore presumed that Congress knew

what the customs of the people, as to the use of the

timber, were at the time of this act.

It seems evident that its object was the encourage-

ment of the mining industry. If such was the object,

and to, in effect, legalize what the people had been do-

ing, that we may properly construe it, we must keep in

view the conditions which existed at the time the law

was enacted. The Court of Appeals of this Circuit

says it "should be construed with reference to the con-

ditions prevailing in the mining regions."

The act provides for the use of timber for building,

agricultural, mining and other domestic purposes, grow-

ing on public lands, said lands being mineral and not

subject to entry under existing laws * * * * except for

mineral entry, subject to such rules as the Secretary of

the Interior may prescribe for the protection of the

timber and undergrowth.

I first direct your attention to the urgent necessity

of the strict enforcement of this law according to its

intent. The people have so long used the public timber

as they wished, and in many cases have wantonly de-
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stroyed it, that they seem to have lost sight of any law

to control its use, hence, the urgent duty devolves upon

the Court and the juries to see that the law is enforced.

Unfortunately, there is some uncertainty as to the

meaning of some of the provisions of this act. While

it defines the numerous purposes for which the timber

may be used, it does not say where or how it may be.

The present contention of the Government is that it

cannot be used for sale or traffic, and that such use

must be confined to the general locality where it grows.

The act does not specifically provide where it may be

used, but it may be argued that as it refers only to tim-

ber in the mining localities, its use was intended alone

for the benefit of such localities. But it provides also

for its use in agricultural pursuits, which are, as a rule,

outside of the mining districts. The rule heretofore

has been to limit its use to the State, and as the law

does not direct or intimate that each person using tim-

ber must himself manufacture it into lumber, I instruct

you that it may be manufactured and sold any plac^

in the State, by those persons authorized by the act to

use it, and the defendant being a citizen is withiii

the authorized number.

The next and important provision and which is also

of doubtful meaning is that providing for the cutting

of timber on the public lands, such lands being mineral,

and not subject to entry under any of the laws except

those for mineral entry. The burden of showing that

the lands from which the defendant cut timber art
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mineral within the meaning of the law devolves upon

the defendant.

The plaintiff's contention is that it is only those lands

which are known to contain mineral from which timber

can be taken. This clause, considered alone, would sus-

tain such contention, for it is only lands known to con-

tain mineral which are subject to mineral entry, and

not only that, but before they are subject to such en-

try, they must have been located and held as mineral

claims according to the mining law.

But we must construe the whole act as one and not

separately its several clauses. The effect of the con-

struction asked would be to limit this privilege to

actually located mining claims, for the very good rea-

son that as soon as ground is known to contain mineral

of value, it is located as a mining claim. From this

construction two results would follow which would

render the law inadequate to carry out the evident in-

tention of its makers: 1. It is clear that the act in-

tends to provide for the use of a large amount of tim-

ber. It is well known that legally located mining claims

cover but a very small portion of the area of a mining

district; so small that they could not supply the timber

required for the varied purposes for which Congress

says it may be used. 2. The timber on a mining claim

belongs alone to the owner of the claim and other citi-

zens have no right whatever to its use, but as the law

does not limit the use of timber to mine owners, but

extends it to all citizens, the construction would again

overthrow the objects of the law.
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I therefore instruct you that the law includes as min-

eral lands not only those tracts in which mineral has

been actually discovered, and which have been or could

be, legally located as mining locations, but also all other

ground lying in a reasonably close proximity to, or in

the general neighborhood of such tracts, and all such

neighboring lands as have the general characteristics

on mining lands, even if mineral has not been actually

discovered therein.

In this connection you must bear in mind that, as a

rule, the land in a mineral district and in the neighbor-

hood of mines is of such a hilly, broken character that

it is utterly useless for agricultural or other purposes

than mining, and for the timber growing upon it, and, as

Congress is presumed to have known this fact, it is

presumable that it is intended to include all such lands

under the designation of mineral lands, and with the

view of granting the use of timber thereon, as stated.

The law does not say what quantity of mineral land

must contain to constitute it strictly mineral but ground

containing simply a trace of mineral or a color, or con-

taining it in such small quantity that a miner would

not expect it to ever prove of value, cannot be held as

mineral, but when it contains sufficient to encourage

the miner to claim and locate it in good faith as min-

ing ground and to work and develop it in the reasonable

expectation of finding paying quantities, even if it never

proves valuable, is, within the law, mineral land.

The defendant claims that the lands from which he

cut timber comes within the definition of the law which
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I have given you — this is t!i<> question for you to de-

termine. Are the lands so close to a mining section that

they may be taken as a part of it? Are mines found

within the neighborhood of these lands such mines,

either placer or ledge, as encourage the miner to work

them in hopes of finding pay and profit? But there

must be more than mere colors or mere barren ledges.

This country has been known for many years, if in all

this time there has been nothing found to encourage

the miner to work and to continue, the presumption is

that it is not a mining country and that the land is not

mineral within the intent of the law. Again, are the

lauds agricultural, or such as can be fairly taken under

the homestead and other land laws, and could not be

located as mineral lands? If so, you must find that

they are not mineral.

If now you conclude they are mineral, that ends the

case and you must find your verdict in favor of the de-

fendant, but if you find they are not mineral, your ver-

dict must be against him, the amount of which you

must next determine. This must depend upon whether

the defendant was a willful or an innocent trespasser.

A willful trespasser is one who goes upon the public-

lands and cuts timber therefrom knowing he has no

right to do so. In such case he is liable for the full

value of the timber cut at the time that the Government
claims it, and without deducting anything for the labor

and expense he may have performed or incurred upon it.

An innocent trespasser is one who in good faith be-

lieves, and who has reason to believe he has the right
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to cut the timber. In such case the value of his labor

and expenses are to be deducted from the value of the

timber at the time it is claimed by the Government.

You are to determine from the testimony whether de-

fendant was a willful or an innocent trespasser, and

the value accordingly of the timber, provided, of course,

that you find the land nonmineral.

[Endorsed]: No. 18. U. S. Circuit Court, District of

Idaho. The United States vs. William A. Coughanour.

Instructions. Filed September 18th, 1903. A. L. Rich-

ardson, Clerk.

United States Circuit Court, District of Idaho, Central

Division.

THE UNITED STATES OF AMERICA,

v».

WILLIAM A. COUGHANOUR,

Verdict-

We the jury in the above-entitled court [find] for the

plaintiff, and assess the damages at the sum of f300.00.

three hundred dollars.

JOSEPH PINKHAM,
Foreman.

[Endorsed] : No. 18. U. S. Circuit Court, District of

Idaho. The United States vs. William A. Coughanour.

Verdict. Filed Sept. 18, 1903. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, for the District of

Idaho.

THE UNITED STATES OF AMERICA, \

Plaintiff, J

vs. \

WILLIAM A. OOTJGHANOUR, \

Defendant. /

Judgment.

This action came om regularly for trial. The said

parties appeared by their attorneys. A jury of twelve

persons was regularly impaneled and sworn to try said

action. Witnesses on the part of plaintiff and defend-

ant were sworn and examined. After hearing evidence,

the argument of counsel, and instructions of the Court,

the jury retired to consider their verdict, and subse-

quently returned into court, and, being called, answered

to their names, and say they find a verdict for the plain-

tiff.

Wherefore, by virtue of the law, and by reason of the

premises aforesaid, it is ordered and adjudged that said

plaintiff have and recover from said defendant the sum

of three hundred dollars, with interest thereon, together

with said plaintiff's costs and disbursements incurred in

this action, amounting to the sum of $302.82.

Judgment entered September 18th, 1903.

JAS. H. BEATTY,

Judge

.
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[Endorsed]: No. 18. United States Circuit Court,

Central Division, District of Idaho. The United States

of America, Plaintiff, vs. William A. Coughanour, De-

fendant. Judgment. Filed Sept. 18, 1903. A. L. Rich-

ardson, Clerk.

In the Circuit Court of the United States, within and for the

District of Idaho.

THE UNITED STATES, \

Plaintiff, )

vs. (

WILLIAM A. COUCHANOUR, \

Defendant. /

Notice of Intention to Move for New Trial;

To Fremont Wood, Attorney for Defendant:

You will please take notice that the plaintiff in the

above-entitled action intends to move the above-entitled

court to vacate and set aside the verdict of the jury

rendered on the 18th day of September, 1903, in the

above-entitled court and for a new trial.

Said motion will be made upon errors of law occurring

on trial of the case and as embodied in the bill of ex-

ceptions to be hereafter settled and allowed as per

stipulation made during the trial of the case.

R. V. COZIER,

Attorney for Plaintiff.
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Service of the above notice accepted and admitted this

28th day of September, 1903.

FREMONT WOOD,

Attorney for Defendant.

[Endorsed] : No. 18. United States Circuit Court, Dis-

trict of Idaho. The United States vs. William A.

<'uu»-hanour. Notice of Intention to Move for New

Trial. Filed September 26th, 1903. A. L, Richardson,

Clerk.

In the Circuit Court of the United States, within and for the,

District of Idaho, Central Division.

THE UNITED STATES, \

Plaintiff, 1

vs.
[

WILLIAM A. COUOHANOUR, \

Defendant. /

Motion for New Trial-

Comes now the plaintiff and moves the above-entitled

court to vacate and set aside the verdict of the jury

rendered on the 18th day of September, 1903, in the

above-entitled court and for a new trial.

Said motion is based upon errors of law occurring

during the trial of the case as set forth and embodied in

ihe bill of exceptions, to be hereafter settled and al-

lowed according to the stipulation made during the trial

of said cause.
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Said motion will be based upon said bill of exceptions.

R. V. COZIER,

Attorney for Plaintiff.

Service by copy of the above motion for new trial

admitted and accepted this 28th day of September, 1903.

FREMONT WOOD,
Attorney for Defendant.

[Endorsed] : No. 18. United States Circuit Court, Dis-

trict of Idaho. The United States vs. William A.

Ooughanour. Motion for New Trial. Filed September

26th, 1903. A. L. Richardson, Clerk.

In the Circuit Court of the United States, within and for the

District of Idaho.

THE UNITED STATES OF AMERICA, \

Plaintiff, )

vs.
[

I

WILLIAM A. COUGHANOUR, \

Defendant. /

Stipulation Extending Time in Which to Prepare and File

Bill of Exceptions-

It is hereby stipulated and agreed by and between R.

V. Cozier, attorney for plaintiff, and Fremont Wood, at-

torney for defendant, in the above-entitled case that

the said plaintiff have until January 25th, 1904, in which

to prepare, serve and file its bill of exceptions in this

case; and that the defendant shall have twenty days
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from and after the serving of said bill of exceptions in

which to serve and offer amendments thereto.

And said counsel for the respective parties herein

unite in requesting the Hon. Jas. H. Beatty, Judge of the

above-entitled court, to grant an order in accordance

with this stipulation.

R V. COZIER,

Attorney for Plaintiff.

FREMONT WOOD,

Attorney for Defendant.

[Endorsed] : No. 18. United States Circuit Court, of

the United States, District of Idaho. The United States

vs. William A. Coughanour. Stipulation Extending

Time for Serving and Filing Bill of Exceptions. Filed

Nov. 16th, 1903. A. L. Richardson, Clerk.

In the Circuit Court of the United States, icithin and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

WILLIAM A. COUGHANOUR,
Defendant. /

Order Extending Time to Serve ?.nd File Bill of Exceptions

and Amendments Thereto.

Now, on this 16th day of November, 1903, it appearing

to me, Jas. H. Beatty, Judge of the above-entitled court,

from the stipulation on file in this case, that it is
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agreed by and between counsel for the respective par-

ties hereto, that the plaintiff have until January 25th,

1904, in which to prepare, serve and file bill of excep-

tions in the above-entitled case; and that the defend-

ants have twenty days from and after the said serving

and filing of said bill of exceptions in which to serve

and offer amendments thereto.

Now, therefore, it is ordered that the plaintiff be per-

mitted, and is hereby granted, until the 25th day of

•January, 1904, in which to prepare, serve and file its

bill of exceptions in the above-entitled case; and that

the defendant shall have twenty days from and after

the serving and filing of said bill of exceptions in which

to serve and offer amendments thereto.

Dated at Boise, Idaho, this 16th day of November,

1903. .

JAS. H. BEATTY,

Judge.

[Endorsed]: Filed November 16th, 1903. A. L. Rich-

ardson, Clerk.
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/„ the Circuit Court of the United States, in and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

WILLIAM A. COUGHANOUR,
Defendant.

Order Extending Time for Presenting ' nd Serving Amend-

ments to Bill of Exceptions.

Upon application of Fremont Wood, attorney for the

defendant above named, it is hereby ordered that the

time for presenting and serving amendments to the bill

of exceptions heretofore served, be, and the same is,

hereby extended until and including January 25th, 1904.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 18. United States Circuit Court,

District of Idaho. The United States of America, Plain-

tiff, vs. William A. Coughanour, Defendant. Order.

Filed Dec. 26th, 1903. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, within and for the

Central Division, District of Idaho.

THE UNITED STATES OF AMERICA,
\

Plaintiff,

vs.

WILLIAM A. COUGHANOUR,
Defendant.

,

Order Denying Motion for New Trial-

The plaintiff's motion for new trial herein coming on

to be heard before me this 9th day of January, 1904,

R. V. Cozier, Esq., appearing as counsel for plaintiff

and Fremont Wood, Esq., appearing as counsel for the

defendant, and after argument and upon consideration,

it is ordered that the said motion for a new trial be, and

the same is, hereby denied. To which ruling the plain-

tiff by its counsel then and there excepted in due form

of law.

Dated at Boise, Idaho, this 9th day of January, 1904.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 18. United States Circuit Court,

Central Division, District of Idaho. The United States

of America, Plaintiff, vs. William A. Coughanour, De-

fendant. Order Denying Motion for New Trial. Filed

Jan. 9th, 1904. A. L. Richardson, Clerk.
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/» the circuit Court of the United States, within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

WILLIAM A. COUGHANOUR,
Defendant. /

Bill of Exceptions.

Be it remembered, that on the 16th day of September,

1903, at a stated term of said court begun and holden

in the city of Boise, in and for the District of Idaho,

before his Honor, Jas. H. Beatty, the issue joined in

the above-stated cause came on to be beard before a

jury, the plaintiff being represented by R. V. Cozier, and

the defendant being represented by Fremont Wood.

And upon the trial of that issue, the plaintiff, to

maintain and prove said issue upon its part, called

WILLIAM A. COUGHANOUR, who, being sworn, tes-

fied that lie was the defendant in the case; that he made

a contract with various parties for the cutting of the

timber involved in the case, to deliver the saw-logs in

question upon the banks of the Payette River for $3.50

per thousand feet, and that was the price paid for the

logs.

Hereupon plaintiff rested its case in chief.
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(Testimony of M. A. Meyendorff.)

Whereupon the defendant to maintain the issue in

his behalf called M. A. MEYENDORFF, who, being

sworn, testified that he resided at Denver, Colorado, and

had been special agent of the general land office since

December 13, 1897; that with the exception of the land

where Mr. Tucker cut the timber, he made an exam-

ination of the various tracts of land described in the

complaint, to determine the amount of timber cut; that

the timber was cut by various parties from the lands

described in the complaint, and in various amounts.

The defendant, to fiirther prove the issue in his be-

half, called WILLIAM A. OOUGHANOUR, who, being

sworn, testified that he was the defendant in the case;

that he resided at Payette, Idaho; that he was engaged

in the sawmill business, agriculture and horticulture;

that he had been engaged in the sawmill business for

about seventeen or eighteen years; that his experience

in the sawmill business had been confined to the Pay-

ette River, except at the Gold Hill Mine in the Basin;

that he had been engaged in mining sixteen years prior

to moving to Payette; that he superintended the af-

fairs of the Gold Hill Mine for about fifteen years and

was secretary and treasurer of the company; that that

mine was situated at Quartzburg, Boise County, about

twelve miles proper from Garden Valley, and from some

portions of Garden Valley it would be twenty miles

;

that with the exception of about 200,000 feet that had

not been cut, he had sold the lumber manufactured from

the timber cut from the lands described in the complaint,



vs. William A. CougJtamour. 29

(Testimony of William A. Ooughanour.)

to residents of the State; that his mill and yard was

located at Payette, Idaho, about one hundred miles

from where the timber was cut, and that the logs were

floated down the river from places where cut to Pay-

ette. Witness stated that he was familiar with the

general character of the land along the Payette River

where the timber was cut; that he was up the Middle

Fork as far as Shriver's place twenty-five years ago;

that he had been all over it three or four miles above

Shriver's place; that the country in the vicinity of where

the timber was cut was a mountainous country entirely,

except the little valley of Garden Valley which had been

formed by a wash, and that portion of the country above

there was steep and rugged ridges, with ravines and
creeks coming in on either side; that from the general ap-

pearance of the Middle Fork country, it would be as fav-

orable for inviting prospectors as any country he ever

visited; that he saw from appearances that the gravel

beds contained precious metals; that he saw some
float in various places in greater or less quantities; that

he saw places which he took to have been mined years

before; that he would consider it a mining country; that

when the bedrock is bare it always has one general ap-

pearance; that the lands in question are twelve miles

from Boise Basin and Quartzbnrg; that there were

mines this side of Garden Valley in going down Ald<>.

Creek, and there were mines located on the Middle Fork
of Payette River; that he had known of mineral within

two miles of the land on North Fork; that some of the
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(Testimony of William A. Ooughanour.)

land looked as though it had been placer mined; that

they had placer mined at Warm Springs Creek, at Mc-

Bryde's place; that there he saw evidence of mining

having been done; that they had worked on the Carpen-

ter claim for years on the South Fork, and Mr. Bunch

had mines located there just across the river and had

been working them for a good many years.

Hereupon counsel for defendant asked witness if he

knew of his own knowledge anything about the location

or existence of mineral in the range between the Middle

Fork of the Payette River and the South Fork.

Whereupon counsel for plaintiff objected to the ques-

tion upon the ground that it had not been shown by

the testimony that it had any connection with the lands

described in the complaint and from which the tim-

ber was cut, which objection was by the Court over-

ruled; to which ruling of the Court the plaintiff ex-

cepted, which exception was by the Court allowed.

Whereupon witness stated that he only knew of the

existence of mineral there from the general character

of the country; that he knew that mining had been

done; that the bedrock was bare of gravel deposits and

material that had been moved was in such quantities

that no man would do it unless he received pay for it;

that he never saw a country he would sooner prospect

than he would the great gravel beds of the Basin;

that he did not prospect the ground, but believed it was

a mineral country.
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(Testimony of William\A. Coughanour.)

Upon cross-examination witness stated that he went

upon the lands and cut the timber for the purpose of sell-

ing it; that he did not expect to sell it where cut, but

for sale over Southern Idaho, in the vicinity of Payette;

that he first went into that country twenty-five years

ago; that when he commenced cutting timber he went

up above Schriver's place about four miles, sixteen or

eighteen years ago; that he had not been back there

since that time; that he went up there to look at the

timber; that he had no experience in prospecting; that

he never made any locations; that his only practical

experience in mining had been at the Gold Hill Mine;

that Mr. Ballenger went into the country to prospect,

but after this suit was commenced; that from the time

he went in there until after this suit was commenced

he had no one prospecting for him; that he knew of no

improvements in that general locality; that he made

no investigation as to the character of the lands before

he sent men in there to cut timber.

The defendant, to further prove the issue in his be-

half, called WILLIAM N. EASLEY, who, being sworn,

testified that he resided in Garden Valley, Boise County;

that he knew where the timber involved in this suit

was cut; that he had lived in the vicinity of where the

timber was cut, in section 23, Tp. 4 N., R. 10 E.; that

he had worked on a farm and in the woods cutting logs

and prospecting and mining; that he knew where the

McBryde ranch was, about a quarter of a mile south

of Warm Springs Creek; that there had been mining
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(Testimony of William N. Easley.)

done on Warm Springs Creek, about a half mile west

on the Middle Fork of Payette River; that the character

of the country in the vicinity of the Des Chambeau ranch

and where he lived, for possibly a mile west of the river,

was comparatively level, and beyond that, rough and

steep and cut up considerably; that the chain of moun-

tains is a rugged, steep country; that he panned several

pans of dirt around through the country and found

gold where Tucker and Des Chambeau cut; and where he

cut himself, and on the upper ground where Youren and

Gleninan cut; that he found colors of gold in washing

and gold in the pan. and he panned several places

where the logs were cut; that Jason Ballenger was with

him; that he made the investigation in November or

December, 1901; that about three-fourths of a mile east

of where Tucker logged there was some quartz, mineral

rock; that the ground had since been located and held

for a quartz claim; that there was crystallized quartz

float all over the country; that the timber along in sec-

tions 14 and 22, Tp. 10 N., R. 4 E., was cut on the ravines

that came down from the range; that they made the

investigations in the ravines; that there was gravel in

the ravines.

Upon cross-examination witness stated that he had

worked as a miner on Johnson Creek the past summer;

that he was working in a tunnel at the Golden Gate

mine; that he worked at the Golden Chariot on Rock

Creek; that he worked at getting out timber and all

kinds of work; that he had not much experience in placer
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(Testimony of William N. Easley.)

mining; that he worked one spring on the South Fork

of the Payette; that he had cut 75,000 feet of timber for

Cmighanour, some of it from Government land and some

(lit from his father's homestead, which was farming

[and; that the soil on the homestead and where the

timber was cut was pretty much the same; that Bal-

lenger asked him to examine the lands where the timber

was cut; that the colors he got were of gold; that he

slid not know of anyone making locations as a result cf

his examination, he didn't make any; that there w^.re

some locations right near, but not on the land from

which the timber was cut; that the soil on the lands

from which the timber was cut was about the same as

that on the lands occupied by settlers in the valley.

The defendant, to further prove the issue in hi* be

half, called LEE BUNCH, who, being sworn, testified

that he resided in Garden Valley, was a miner and had

been mining twenty years in the Boise Basin and on the

Payette River, from three to fifteen miles from Garden

Valley; that he took the country surrounding Garden

Valley to be a mineral country; that south of the

Garden Valley country is the Boise Basin gold belt;

that the head waters of the creeks start from Boise

Basin, Qnartzburg and around there; that they flow

into the Payette River to the south side of Garden Val-

ley, their general course being mostly north; that

Garden Valley is bounded by mountains; ihat Garden

Valley included the Middle and South Forks of the

Payette River, a portion being on both streams; that
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(Testimony of Lee Bunch.)

he would designate Garden Valley up as far as Des-

Chambeau's place; that the country up about Des-

Chain beau's place runs down into a canyon not over a

quarter or a half mile wide; that the character of the

country that bounded Garden Valley on the north and

east was mountains and Granite hills. Witness stated

that he had prospected from four to six miles west of

where the timber was cut.

Hereupon, counsel for plaintiff moved to strike out the

testimony of the witness for the reason that it did not

show the character of the lands upon which the tim-

ber was cut, which motion was by the Court denied; to

which ruling of the Court the plaintiff duly excepted,

which exception was by the Court allowed.

Witness further stated that the mine of Hurst had

been opened up on the west side of the Long Valley

range, four to six miles back of McBryde's place; that

the character of the vein was quartz, silver-bearing ore;

that he had traced the course of the vein two miles

east, within two and a half miles of the middle Fork.

By Mr. WOOD.—What, if anything, do you know of

the existence of mineral in the immediate vicinity of the

McBryde place?

By Mr. COZIER.—I object to the question as incom-

petent, irrelevant and immaterial, as it is not confined

to the lands where the timber was cut.

By the COURT.—I overrule the objection.
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(Testimony of Lee Bunch.)

By Mr. COZIER.—Exception.

Witness then stated that he never prospected within

two miles of that vicinity, but on Warm Springs Creek,

two miles west of McBryde's place; that he found in-

dications of gold-bearing quartz, silver and gold; thft

was ten or twelve years ago; that he had prospected on

the Middle Fork above McBryde's place in the vicinity

of where the timber was cut, at what was called Hard

Scrabble, and found that other parties had been there

in June, that was on the opposite side of the river; that

he saw a vein within three hundred feet of where the

logs were cut; that he saw quartz bearing gold, silver

and copper; that he wrent there for the purpose of lo-

cating it, but found that it had already been located;

that he made no test of the ore from the vein; that he

knew of one vein, probably four miles above Demare's

place and two miles from Easley's place, Easley's was

the nearest place to where the vein was; that he located

it and did work on it, got from seven to forty ounces

of silver and $2.50 in gold; that the location was on the

east side of the river; that as to the general character

of the country along the Payette River, from the point

where the timber was cat down to and below the Des-

Chambeau place, there was quartz and granite gravel,

and in different draws he found quartz above the Ar-

gabright place on the west side of the river; that he

prospected above McBryde's place on Warm Springs

Creek and found mineral there; thai from McBryde's
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(Testimony of Lee Bunch.)

place to Argabright's place it is bench land until you

get back two or two and a half miles, and it then be-

comes mountainous granite hills, pretty abrupt; every

half mile or so there was a draw coming from the moun-

tains.

Upon cross-examination witness testified that the

nearest placer claim was fifteen miles from Garden Val-

ley; that he had no mining claims in the vicinity of the

lands upon which the timber was cut; that he had lo-

cated a quartz claim two miles above the Argabright

place, about five years ago; that he did nothing with it

because he thought forty ounces was not enough to pay;

that he did not know of any work being done there;

that the others could have done their assessment work;

that McPherson had done some work on the claim John-

son had located and abandoned; that he never found

anything on the lands cut on; that he knew of no one

making locations there; that he knew of locations made

in Garden Valley; that he never knew of anyone mak-

ing money quartz mining there; that part of the land

in Garden Valley was farmed and irrigated, people have

lived there for several years, they had taken up the

land under the homestead and other laws; that the ]•

pie there were farming, those that were not mining like

himself; that that section had been settled for thirty

years, and was one of the oldest settled sections of the

country. Witness stated that he had made coal land

locations two miles away from McBryde's; that in mak-

ing the locations he had made an affidavit that there
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(Testimony of David Bunch.)

was not mineral in paying quantities on the land, and

would make it again.

The defendant, to further prove the issue in his be-

half, called DAVID BUNCH, who, being sworn, testified

that he resided in Garden Valley and was looking after

his ranch mostly at present; that he had mined for

thirty years, mostly placer; that he had lived in Garden

Valley twenty years; that Garden Valley is surrounded

by mountains; that main Garden Valley is one and a

half miles wide, and, up to DesChambeau's place, ten

miles long; that above DesChambeau's place it is very

wide and goes three or four miles further up, quite a

little valley along there, anyhow; that he was acquainted

with the country up the Middle Fork; that he used to

hunt a good deal and had been all over the country for

twenty miles square; that as to the character of the

lands along the Middle Fork of the Payette River, there

was lots of fine float there, looked like gold-bearing rock;

that he had prospected some but got very little gol< 7
.

that it is a favorable country to prospect in, on account

of float on top of the ground; that he had prospected in

the river for a few miles above DesChambeau's place,

got a few fine colors.

By Mr. WOOD.—Will you explain to the jury, Mr.

Bunch, the character of these hills and the way they

are situated with reference to steepness on the west

M<lc of the Middle Fork of the Payette River, near the

DeeOhambean ranch?
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(Testimony of David Bunch.)

A. Just a kind of sloping country back to the moun-

tains, covered with heavy timber, with a network of

sharp gulches in all directions, running up to the moun-

tains, just a kind of gradual slope all the way up clear

to the head of the river it is just that way.

Upon cross-examination witness testified that he had

a homestead three miles above Garden Valley in town-

ship 8; that the main Garden Valley was about one and

a half miles wide and about three miles long, that there

it raised back on to bench land where the timber was

cut; that there were homesteads all through on the

Middle Fork of the Payette River; that people had been

farming there for the past thirty years; that that

had been the business of the country to a great extent;

that there had been but little mining there; that it was

a farming and stock raising country.

The defendant, to further prove the issue in his be-

half, called JAMES H. HAWLBY, who, being sworn,

that, besides being a lawyer, a great many years ago he

followed the occupation of mining; that he had pros-

pected nearly every section of Idaho in early days; that

he had prospected along the Middle Pork of the Pay-

ette River in the vicinity of Garden Valley in 1864-1869;

that with Jvs&v Bradford he went from where the

bridge is across the South Fork and back on the Middle

Fork, and went up to some large hot springs some way
above on the west side of the river; that they tested the

river itself in a number of places and found more or less
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gold of a fine nature in the river; that they tested a num-

ber of bars and sunk a number of holes in the creeks and

gulches and found gold wherever they panned, but not

in quantities they thought would justify mining, except

in the river itself; that they prospected along the river

below Hot Springs, most of the prospecting being done

on the west side of the river; that the prospects would

run from three to four miles below Hot Springs; that

in 1864 they found, near Hot Springs, some float or rock

they called galena; that they found indications of quartz

in a number of places. Witness stated that the land

along the west side of the river, where he prospected,

he would call mineral lands, such lands that would in-

dicate to a prospector that there might be something

there worthy of search.

Upon cross-examination witness stated that he found

nothing there that would justify him in going to work;

that he did not consider that it would warrant them in

going back to further prospect and work.

The defendant, to further prove the issue in his be-

half, called J. J. TUCKER, who, being sworn, testified

that he had lived in Garden Valley for six years past;

that he had been over the lands along the Middle Fork
of the Payette River frequently; that he knew where
the timber involved in this suit, was cut; that logs were
banked about a half mile below Hot Springs to about a

half mile above; that he had seen a mining location on
the other side of the river about three-quarters of a
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mile from the cutting above Easley's place; that it was

about one and a half miles from where he cut timber

for Coughanour; that the character of the country was

a kind of granite rock and wash from the mountains,

that he had seen float in the creek bottoms.

Upon cross-examination witness testified that he cut

in the northeast corner of section 14, about a half mile

from Easley's homestead; that he never knew of any

mining on his side of the river; that he had never seen

any mining in that section of the country; that he con-

sidered it a farming and stock-raising country; that

it had never been considered a mining country.

The defendant, to further prove the issue in his be-

half, called J. N. DESOHAMBEAU, who, being sworn,

testified that he resided at Horse Shoe, Boise County,

and was a farmer; tliat he had worked a month one time

in a mine; that he had lived in Garden Valley, at what

was called the DesChambeau place; that he had cut

timber for Coughanour; that he knew of a quartz ledge

that had been worked on; did not know that it had

ever been located since they got ore; that it was about a

half or three-quarters of a mile north of where he did

logging for Coughanour; that he had known of the vein

for ten years; that it was in section 22.

Upon cross-examination witness testified that he had

lived on a homestead in Garden Valley; that he had

proved up on it; that he carried on a general farming

business, raising hay, grain and vegetables; that where

he cut timber for Coughanour was adjoining his home-
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stead, would consider the land the same; that the coun-

try there had never been considered a mining country;

that it was considered a farming and stock-raising

country.

Here counsel for the defendant offered a copy of a non-

mineral affidavit of the general land office, No. 062,

marked Exhibit "A," which was received in evidence.

(Clerk here insert).

The defendant, to further prove the issue in his be-

half, called JASON BALLENGER, who, being sworn,

testified that he resided at Payette, Idaho; that he had

followed mining for two years; that he had prospectei.1
.

for mineral off and on for the past ten years; that he

knew Coughanour and had worked for him on log drives

of logs involved in this suit; that the logs werp

cut on the Middle Fork of the Payette River; that he

had prospected the ground where the timber was cut to

determine the mineral character of the ground, it was

in the fall of 1901.

As to the mineral character of the land, the witness

testified as follows: The character of the country up

above the Warm Springs is rough and mountainous with

steep hills. I have examined the ground where the tim-

ber was cut to determine its mineral character. I pros-

pected all along in the fall of 1901, with Mr. Easley.

We prospected all along the river, the bed of the river,

and the creeks. I found prospects all along there,

found gold close by where the upper cutting was done.

Sometime we would get a few colors in a pan and some-
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times more. I prospected all around where the upper

cutting- was done, the river bed and the ground, and

found placer gold in all of them; I found evidence of

quartz float in the streams coming down from the

mountains. I prospected where DeMaris and Tucker

cut, first alone and then Easley prospected two or three

days with me. We prospected in two or three places

near the DeOhambeau ranch—on the creek bank on the

bench land—and prospected the gulch where the water

had come in from above, did this prospecting right in

the vicinity of where he did the cutting and found gold

there in more than one place. Where the DeOhambeau

cutting was done it was bench land, going back to the

hills, the farther back you go the steeper it gets, what

we term foothills interspersed with gulches and ravines.

I have prospected every gulch and ravine along the river

and found placer gold in every gulch I prospected ex-

cept one. I prospected where Tucker did the cuttinc

and found placer gold and float all through the country.

The land is quite rough above the DeOhambeau ranch.

L prospected where Youren and Glenan cut in betweeii

the DeOhambeau ranch and where Tucker cut. This

ground is a foothill. It is rough all the way up inter-

spersed with ravines and gulches. I found a quartz

ledge on the east side of the river one and one-half to

two miles east of where Tucker cut; I made an examina-

tion there; it is the place referred to by Mr. Bunch yes-

terday; it is what is known as the Maxton claim. I

found a ledge of quartz there about four feet wide. I
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saw mineral in the bottom of the hole and some on the

sides where it had been thrown out. I found quartz

float, and you can find it all over the country there. I

prospected the ground west of McBride's place close to

the vicinity of Warm Spring; Creek; they may have cut

on both sides this creek, and about one-half mile to one

mile back from the river. I found places there that had

beeu prospected in the early days, and I found fair pros-

pects of placer gold. The character of this land was

about the same as the other bench land.

Tpon cross-examination witness testified that he was

prospecting in the country where the timber was cut,

fifteen or twenty days: that Mr. Ooughanour sent him

there to prospect, and paid him for it, after this suit

was commenced; that he found nothing worth locating,

unless it was the quartz claim up above there; that no

one else made any locations as a result of his prospect-

ing.

Here defendant rested his case.

Whereupon the plaintiff, to further prove the issue in

its behalf, called E. E. GARRETT, who being sworn,

testified as follows:

Q. State your name, residence and occupation.

A. Edward E. Garrett; residence, Boise, Idaho; oc-

cupation, receiver of public moneys, United States Land

Office.

Q. As such receiver of public moneys are you also

keeper of the records of the land office?

A. I am.
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Q. I will ask you if you have the record book of town-

ships 9 and 10 north, 4 east, and 11 north, 5 east?

A. I have the tract-books.

Q. I will ask you to state from an examination of

the tract-books if you have examined this map here of

these townships which I have named, showing the en-

tries of those lands? (Map handed to witness.)

A. I have.

Q. And compared them with the original?

A. As to the entries, yes.

Q. What do you say to the entries on that plat be-

ing correct, by comparison?

A. They are correct up to yesterday, the 16th.

Q. I will ask you if these lands are subject to entry

under the homestead and timber and stone laws?

A. They are not now. 10 north, 4 east, and 11 north

5 east are reserved now for forest reserve; prior to that

time they were.

Q. How are they returned in the records of your

office?

A. The surveys are not returned as mineral or ag-

riculture, there are notes made on the maps as sur-

veyed, they are not returned officially either agriculture

or mineral.

Q. What is the return made on those plats?

A. They are noted on the plats as in townships 9 and

10 north, 4 east and 11 north, 5 east, timber land, pine

and fir, I believe.
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Q. Are any of these lands marked mineral lands on

the plats? A. No.

By Mr. COZIER.—I will now offer in evidence these

maps of townships 9 north, 4 east, 10 north, 4 east, and

11 north, 5 east. The same are marked Plaintiff's Ex-

hibit No. 1. (Clerk here insert.)

Cross-examination.

(By Mr. WOOD.)

Q. When were those plats made?

A. They were certified yesterday.

Q. To what date? A. To that date.

Q. That takes it up to yesterday?

A. It does.

Q. Any entries there made since 1901 and along

there? A. No entries on 11 north, 5 east.

Q. How about 9 and 10 north, 4 east?

A. There are entries made there.

Q. Do they show what entries were made prior to the

winter of 1900 and 1901, and what have been made later?

A. The maps themselves do not show which, the

tract-book would.

Q. Is there anything from which we could tell the

land entered since that time?

A. No, except the number, which would refer to the

tract-book.

Q. Then we would have to go to the land office and
examine that?
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A. Yes, sir, but I have the tract-books here.

Q. There is nothing on the map to mark them?

A. No, sir.

Q. In making stone and timber entries is it necessary

to make a mineral affidavit? A. It is, yes, sir.

Q. As part of the proof? A. Yes, sir.

Q. Also in coal land? A. Yes, sir.

Q. You have*the records here and could identify the

entries made since 1900 and 1901? A. Yes, sir.

Q. You may identify them.

A. In section 1, 9 north, 4 east, the east half of the

southeast quarter, taken May 31, 1902, homestead entry.

Q. By whom? A. Margaret McBride.

Q. Give the number and entry

.

A. Homestead 5822, Margaret McBride, May 31,

1902; Homestead 5588, Tassa A. Mills, November 22,

1901, section 28, 9 north 4 east; section 13, 10 north 4

east; Homestead No. 5258, Llewellyn Argabright, June

17, 1901; Coal Declaratory Statement No. 89, filed June

19, 1903, by Chas. F. Dill and Flora P. Dill, lands in sec-

tions 13 and 14, 10 north 4 east; Homestead Entry 5827,

June 2, 1902, by David Fits Scriver, lands in sections 21

and 22, 10 north 4 east; Timber and Stone Cash Entry

1755, filed May 20, 1901, by James N. DeChambeau, land

in section 22, 10 north 4 east; Homestead Entry 6184,

filed December 20, 1902, by Harry C. Fisher, section

22, 10 north 4 east; Homestead Entry 6030, filed Sep-

tember 25, 1902, by George D. Fisher, lands in sections

14 and 23, 10 north 4 east; Timber and Stone Filing No.
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319, filed by Frank T. Scanlan, date not given, commuted

July 13, 1901, section 34, 10 north 4 east; Timber and

Stone Filing No. 389, Isaac Van Winkle, May 12, 1902,

for lands in section 24, 10 north 4 east; Cash Entry No.

2015, August 7, 1902; Timber and Stone Entry No. 2038,

August 22, 1902, by Christiana Scriver, lands in sec-

tions 26 and 35, 10 north 4 east; Timber and Stone Cash

Entry No. 2039, August 22, 1902, David Fits Scriver,

land in section 26, 10 north 4 east; Homestead No. 5796,

filed May 16, 1902, by John Scriver, land in sections 28

and 29, 10 north 4 east; Homestead No. 5839, June 3,

1902, J. Leo Nelson, lands in section 28, 10 north 4 east;

Homestead 5982, filed August 28, 1902, by John Gardner,

lands in section 28, 10 north 4 east; Homestead Entry

5864, filed June 14, 1902, by Leslie A. Post, lands in sec-

tions 28 and 29, 10 north 4 east; Homestead 6023, filed

September 18, 1902, by Edgar ML Cole, sections 31 and

32, 10 north 4 east; Homestead 5385, filed August 31,

1901, by William S. Cole, section 32, 10 north 4 east;

Homestead 5828, filed June 3, 1902, by Charles S. Hard,

sections 29 and 32, 10 north 4 east; Homestead 5830, filed

June 3, 1902, by Ezra Lowe for lands in section 33, 10

north 4 east, Patented; Homestead of Orin M. Cole, Sep-

tember 6, 1903, for lands in section 33, 10 north 4 east;

Pre-emption Cash Entry 2363, by heirs of Geo. Seller, de-

ceased, lands in sections 32 and 33, 10 north 4 east;

Homestead 5050, filed Feb. 26, 1901, by Henry W. Clark,

lands in sections 26 and 35, 10 north 4 east. In township
11 north 5 east there are no entries.
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Q. That completes them? A. Yes, sir.

The plaintiff, to further prove the issue in its behalf,

called O. S. MOORE, who, being sworn, testified that he

lived in Garden Valley and was a rancher; that he had

lived on his present place since 1870; that he had proved

up on it as a homestead ; that he had mined at Silver and

in the Basin in the early days; that he had mined in

Idaho from 1864 to 1868; that he followed placer

mining and worked a good many years. Witness stated

that he lived in township 10, right across the river from

township 9; that the river ran through his place; that it

was a timber country when you strike the middle fork

from his place through McBryde's, in township 9, and

on up the river, the country is rough and broken in

places and benches in places; that the benches were set-

tled quite a ways up the river, about five miles, and down

the river six miles; that they raise hay, grain, vegetables

and stock raising; some places the soil is clay, sandy

loam, different kinds; that they raised reasonably fair

crops where there was water; that the valley was set-

tled by farming people when he went there in 1869 ; that

within the three townships there had not been any min-

ing to speak of, one man by the name of Van Winkle

sluiced in the gulch there, commenced in township 10

and goes into township 9, that he worked there awhile

but did not make any money there that he knew of, that

he tried to sell it, that it was abandoned now; that he,

witness, had prospected in several places; that he got
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nothing that would justify him in working any there;

that lie did not know of any mining there in the last

thirty years; that there had only been prospecting; that

there was no placer iniuing up the river, the water ran

perfectly clear; that two or three years ago, right ovei

on the Long Valley ridge there were some claims repre-

sented there, they had been closed three or four years.

Upon cross-examination witness testified that he had

never prospected up the river; that he knew where Van

Winkle mined, and he quit because he could not make a

living there; that he dumped tailings right in the gnl<
'

and some ran through McBryde's place, and he knew
McRryde to stop him from mining there on account of

the tailings; that the farms from his place up were prin-

cipally on the west side of the river, but some farm on

both sides of the river.

Witness further stated that the river bottom was from

20 to 300 yards wide each side; that at DesChambeau's

place there was a bench a half to three-quarters of a

mile wide across it, at McBryde's place, a quarter of a

mile wide; that DesChambeau's homestead was nearly

all on the bench; on back, there was timber laud, some
gulches going down, some benches above them; that it

was steep towards the river; in some places rough, moun-
tains hack of the place, pretty rough some of them,
pretty rough country Inwards Long Valley; that the

DesChambeau place is the widest place in the valley;
thai there were some claims righl on the ridge towards
Long Valley from Warm Springs Creek; that up to three



50 The United States of America

(Testimony of F. M. Oarrigan.)

years ago the valley was farmed just the size of one

ranch and then another, there was never two ranches

side by side, just one ranch and then another as you go

up the river; that they have been cutting timber there

for a great many years.

The plaintiff to further prove the issue in its behalf

called F. M. OARRIGAN, who, being sworn, testified

that he had lived in Garden Valley twenty-eight or

thirty years, and had been, and was, a farmer; that the

valley had been settled ever since he had been: there,

and before, by people engaged in farming, stock raising

and lumbering; that there had been some prospecting

and mining done on the South Fork of the Payette; that

he knew where the timber was cut, that he never saw

any mining there; that if the timber was cut off some of

it would make good land; that during the last twenty-

live or thirty years there had been no mining carried on

in the vicinity of the valley, there might have been a lit-

tle prospecting; that he would consider the lands agri-

culture; that he would have no hesitation in making a

noiumineral affidavit as to the character of that country.

Upon cross-examination witness testified that where
the timber was cut there was some gulches, and then
raised to another bench and then to another, and up to

the foot of the mountain, all cut by gulches; that it was
all mountainous country where the timber was cut, it

was quite rough where Tucker cut timber.

Whereupon plaintiff rested.

Whereupon defendant rested.
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Thereupon, it was stipulated in open court by and be-

tween the respective parties that any and all exceptions

to the ruling of the Court on the introduction of testi-

mony, or to any instructions given or refused, might be

settled in a bill of exceptions at any time within sixty

days from the submission of the case, and that the party

upon which was served the bill of exceptions should have

twenty days thereafter in which to serve and offer

amendments thereto.

Whereupon the Court proceeded to instruct the jury,

and among other things, stated that Congress enacted a

law June 3, 1878, providing for the taking of timber from

mineral lands; that the act provided for the use of tim-

ber, for building, agriculture, mining and other domes-

tic purposes, growing on public lands, said lands being

mineral and not subject to entry under existing laws

except for mineral entry; subject to such rules as the

Secretary of the Interior may proscribe for the protec-

tion of the timber and the undergrowth.

The Court further instructed the jury that "the plain-

tiff's contention is that it is only those lands which are

known to contain mineral from which timber can be

taken. This clause, considered alone, would sustain such

contention, for it is onlv lands known to contain min-

eral which are subject to mineral entry, and not only

that, but before they are subject to such entry, they

must have been located and held as mineral claims ac-

cording to the mining law.

"But we must construe the whole Act as one and not,

separately, its several clauses. The effect of the con-
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struction asked would be to limit this privilege to actu-

ally located mining claims, for the very good reason that

as soon as ground is known to contain mineral of value,

it is located as a mining claim. From this construction

two results would follow which would render the law

inadequate to carry out the evident intention of its

makers: 1. It is clear that the act intends to provide

for the use of a large amount of timber. It is well known

that legally located mining claimsi cover but a very

small portion of the area of a mining district; so small

that they could not supply the timber required for the

varied purposes for which Congress says it may be used.

"2. The timber on a mining claim belongs alone to

the owner of the claim, and other citizens have no right

whatever to its use, but as the law does not limit the

use of timber to mine owners, but extends it to all cit-

izens, the construction would again overthrow the ob-

jects of the law.

"I therefore instruct you that the law includes as min-

eral lands not only those tracts in which mineral has

been actually discovered, and which have been, or could

be, legally located as mining locations, but also all other

ground lying in reasonably close proximity to, or in the

general neighborhood of such tracts, and all such neigh-

boring lands as have the general characteristics of min-

ing lands, even if mineral has not been actually discov-

ered therein.

"In this connection you must bear in mind that, as a

rule, the land in a mineral district and in the neighbor-
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hood of mines is of such a hilly, broken character that

it is utterly worthless for agriculture or other purposes

than mining, and for the timber growing upon it, and,

as Congress is presumed to have known this fact, it is

presumable that it is intended to include all such lands

under the designation of mineral lands, and with a view

of granting the use of the timber thereon, as stated."

The Court further instructed the jury that "the law

does not say what quantity of mineral land must con-

tain to constitute it strictly mineral, but ground con-

taining simply a trace of mineral, or a color, or contain-

ing it in such small quantity that a miner would not

expect it to even prove of value, cannot be held as min-

eral, but when it contains sufficient to encourage the

miner to claim and locate it in good faith as mining

ground, and to work and develop it in the reasonable

expectation of finding paying quantities, even if it never

proves valuable is, within the law, mineral land.

"The defendant claims that the lands from which he

cut timber comes within the definition of the law which

I have given you—this is the question for you to deter-

mine: Are the lands so close to a mining section that

fhe-y might be taken as a part of it, are mines found

within the neighborhood of these lands, such mines,

either placer or ledge, as encourage the miner to work

Them in hopes of finding pay and profit?"

The Court then instructed the jury as follows:

The district attorney has requested me to instruct

the jury that in cutting timber from the public mineral

lands the rules and regulations issued by the Secretary
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of the Interior must be followed. That is true in so far

as those rules are in accordance with the act and in har-

mony with it. There are a number of rules here that I

need not call your attention to, because they are con-

trary to the act.

Rule No. 5 is one which I have been requested to give.

Rule No. 5 is: ''No timber is permitted to be felled or

removed for purposes of sale or traffic, or to manufac-

ture the same into lumber or other timber products as

an article of merchandise, or for any other use whatever,

except as denned in section 4 of these rules and regula-

tions."

I am asked to instruct you that that rule must be fol-

lowed. I decline to do that, and I do not think that

rule comes within the meaning of the law. It says no

one shall be permitted to remove timber for the purpose

of sale or traffic. That would defeat the meaning of the

act, every man would have to own his own sawmill, or

a number would have to join together and saw their own
lumber. It is, however, impossible and in my opinion

renders the law of no effect. The law intends that the

citizens of the United States should have the benefit

of the timber, and we cannot expect a sawmill company
to saw it simply for the love of it. I do not consider the

rule within the contemplation of the law, and therefore

decline to give it.

To which instructions of the Court, and each of them,
the counsel for the plaintiff duly excepted; which ex-

ceptions were by the Court allowed.
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The Court further instructed the jury that the bur-

den of showing that the lands from which the defendant

cut the timber are mineral lands within the meaning of

the law, devolves upon the defendant, and that within

the meaning of the law as given to you by the court.

1st. "The defendant in this case contend that the

saw-logs in question were cut and removed from the

public lands of the United States under authority of the

act of Congress of June 3, 1878, authorizing citizens of

certain states, of which Idaho is one, to fell and remove

for agriculture, building, mining and domestic purposes,

any timber or other trees growing or being thereon, said

lands being mineral and not subject to entry under ex-

isting laws of the United States except by mineral

entry.

"I therefore instruct you on this point that in estab-

lishing the mineral character of the lands in question

the burden of proof is upon the defendant. The defend-

ant must show, not that the neighboring or adjoining

lands are mineral in character, or that those hereafter

in dispute may by possibility develop minerals in such

quantities as will establish their mineral rather than

their agriculture character, but that as a present fact

!hey are mineral in character, and this must appear

from the actual production minerals, and not from

any theory that they may produce it. In other words,

it is fact, not theory, that must control and decide upon
(lie character of this class of lands. The Land Depart-

ment of the United States has adopted the rule that if

the land is more valuable for agriculture or timber pur-
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poses than for mining, it is not mineral land, although

it may contain some measure of gold or silver. This is

the only practical rule of decision that can be applied

to the subject; nor can account be taken in the applica-

tion of this rule of the profits that would or might re-

sult from mining under other and more favorable cir-

cumstances than those which actually existed or may

be produced or expected in the ordinary course of such

pursuit, or venture, upon the lands in question."

2d. "I further instruct you that the statute does not

reserve any land from entry as a homestead, or from

entry under other laws of the United States except min-

eral entries, because someone may claim or work some

portion of it as mineral ground without any reference to

whether there are minerals in paying quantities

upon the land or not. Nothing short of known min-

eral upon the land, capable under ordinary circum-

stances of being worked at a profit as compared

with any gain or benefit that may be derived therefrom

when entered under the homestead law, is sufficient to

prevent such entry, or to establish the fact that the

lands in question are mineral within the meaning of the

said act of Congress. The defendant must show by a

preponderance of evidence that the lands are not sub-

ject to entry under the homestead laws of the United

States, or under any other laws existing at the time of

the passage of the act."

3d. "I further instruct you that it is admitted by

the defendant in this case that the timber in controversy

was cut by him from the lands described in the Com-
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plaint, for the purpose of transporting- it to Payette,

Idaho, a distance of one hundred miles from the place

of cutting, there to be manufactured into lumber for

sale and speculation.

"Upon this point I instruct you that the act of Con-

gress of June 3, 1878, under the provisions of which the

defendant seeks to justify the cutting of said timber,

does not include a license to cut timber for sale and

profit, and such license cannot be properly included by

implication.

'The license to cut timber under the provisions of the

said law is in derogation of the rights of the public, and

must, therefore, be strictly construed and limited to the

cases clearly and unequivocally specified in the law.

"No one has a right to go upon the public lands of the

United States even though the lands be mineral, and

make the timber thereupon an article of trade and

commerce.

"I therefore, instruct you that the defendant, having

entered upon the public lands of the plaintiff, and re-

moved the timber thereupon for the purpose of sale and

speculation, even though said lands may be mineral,

committed a trespass and is liable to the plaintiff for

the value of the said timber, and you should so find."

4th. "I instruct you that Congress has prescribed

certain conditions designated in the statute, governing

the cutting and removal of timber from mineral lands

of the United States, and therein it is provided that the

cutting and removal must be subject to the rules and

regulations made in pursuance of such statute, such
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rules and regulations having the force and effect of

law. If the timber in question was cut and removed

from the public lands, even though the lands might have

been mineral within the meaning of the act of Congress

of June 3, 1878, as contended by the defendant in this

case, without those who did the cutting and removing

having fully complied with the rules and regulations

of the Secretary of the Interior governing the cutting

and removal of timber from public lands, then such cut-

ting and removal was unlawful, for which the parties

responsible therefor, or anyone who might come into

possession or ownership of such timber so cut and re-

moved, would be liable to the Government for damages.

I instruct you that it is necessary for the defendants in

this case, in order to justify the cutting and removal

of the timber and lumber from the lands in question, to

show by a preponderance of evidence that said cutting

and removal was done in compliance with all the rules

and regulations of the Secretary of the Interior gov-

erning the cutting and removal of timber from mineral

lands.

"The said rules and regulations of the Secretary of

the Interior prohibit the cutting and removing of tim-

ber from mineral lands for sale and speculation. The

evidence in this case, and the admission of the defend-

ant, show that he felled, cut and removed the timber in

question from said lands for sale and speculation. I

therefore instruct you that the action of the defendant

in so cutting and felling and removing said timber, was



vs. William A. Coughanour. 59

in violation of the said rules and regulations and, there-

fore, was unlawful, and the defendant is liable to the

plaintiff for the timber cut, and you must so find."

Which requested instructions upon the part of the

plaintiff, and each and all of them, the Court refused to

give to the jury, to which ruling of the Court, refusing to

j.»,ive each and all of said requested instructions, the coun-

sel for the plaintiff then and there duly excepted, which

exceptions were by the Court allowed.

Thereupon the jury retired to consider the case, and

afterwards came into court and rendered a verdict for

• (he plaintiff, and against the defendant, in the sum of

§300.00. To which verdict, and the entry of judgment

thereupon and thereafter made, the plaintiff duly ex-

cepted, which exception was by the Court allowed.

It is here stipulated and agreed that it is not the in-

tention by this bill of exceptions to raise the question

of defendant's compliance with the rules of the Secre-

tary of the Interior, prescribing the diameter of the

trees that may be cut, or the rule providing for the util-

ization of the trees and the disposition of the tops, brush
and other refuse.

And forasmuch as the facts aforesaid, and the deci-

sions of the Court thereon, do not appear of record, the
plaintiff prays that this, its bill of exceptions, may be
settled and allowed.

R. V. COZIER,

Attorney for Plaintiff.
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It is hereby stipulated and agreed that the foregoing

bill of exceptions may be settled and allowed.

Dated Jan. 9th, 1904.

R. V. COZIER,

Attorney for Plaintiff in Error.

FREMONT WOOD,

Attorney for Defendant.

Upon the foregoing stipulations the above bill of ex-

ceptions is settled and allowed.

Dated January 9th, 1904.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 18. United States Circuit Court, Cen-

tral Division, District of Idaho. The United States of

America vs. William A. Coughanour. Bill of Excep-

tions. Filed January 9th, 1904. A. L. Richardson, Clerk.

In the Circuit Court of the United States within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,
.

Plaintiff, I

vs.
^

I

WILLIAM A. COUGHANOUR, \

Defendant. /

Petition for Writ of Error.

The plaintiff feeling duly aggrieved by the judgment

made and entered by said Court on the 18th day of Sep-

tember, 1903, in favor of said plaintiff and against said
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defendant, comes now, by R. V. Cozier, its attorney for

the District of Idaho, and petitions the said Court for

an order allowing plaintiff a writ of error from the judg-

ment herein, to the United States Circuit of Appeals for

the Ninth Circuit, sitting at the city of San Francisco,

State of California, according to the laws of the United

States in that behalf made and provided.

R. V. COZIER,

United States Attorney for Idaho and Attorney for

Plaintiff.

[Endorsed] : No. 18. In the Circuit Court of the

United States within and for the District of Idaho, Cen-

tral Division. The United States of America, Plaintiff,

•vs. William A. Coughanour, Defendant. Petition for

Writ of Error. Filed Jan. 9th, 1904. A. L. Richardson,

Clerk. R. V. Cozier, Attorney for Plaintiff.
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In the United States Circuit Court of Appeals for the Ninth

Circuit.

THE UNITED STATES OF AMER-

ICA,

No. 18.

Plaintiff in Error,

vs.

WILLIAM A. COUGHANOUR,
Defendant in Error.

Assignment of Errors.

In the matter of the petition of the United States of

America, plaintiff in error herein, for writ of error.

Afterwards, to wit, on the 8th day of February, 1904,

at the term of the United States Circuit Court

of Appeals for the Ninth Circuit, in the city of San

Francisco, State of California, comes the United States

of America, the plaintiff in error herein, by K. V. Coz-

ier, its attorney for the District of Idaho, and says that

in the record and proceeding's in the above-entitled mat-

ter there are manifest errors in this, to wit:

1st. That the trial Court erred in permitting the wit-

ness, William A. Coughanour, for the defense, over

the objection of the plaintiff in error, to testify, in sub-

stance, as to the general character of the country in

the vicinity of Garden Valley; that he knew of the ex-

istence of mineral in the range between the Middle

Fork of the Payette River and the South Fork; that he
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knew that mining had been done in there; that the bed-

rock was bare of gravel deposits, and that the material

that had been removed was in such quantities that no

man would do it unless he received pay for it; that he

never saw a country that he would sooner prospect than

be would the great gravel beds of the Basin; that he

had not prospected the ground, but that he believed that

it was a mineral country.

2d. That the trial Court erred in overruling the mo-

tion of the counsel for plaintiff to strike out the testi-

mony of the witness Lee Bunch, given upon behalf of the

defendant in error, in substance that he took the coun-

try surrounding Garden Valley to be a mineral country,

having prospected from four to six miles away from the

vicinity of the lands where the timber in question had

been cut.

3d. That the trial Court erred in instructing the

jury, over the objection of the plaintiff in error, as fol-

lows:

"1st. The plaintiff's contention is that it is only those

lands which are known to contain mineral from which

timber can be taken. This clause, considered alone,

Avould sustain such contention, for it is only lands known

to contain mineral which are subject to mineral entry,

and not only that, but before they are subject to such

entry, they must have been located and held as mineral

claims according to the mining law.

"But we must construe the whole act as one, and not,

separately, its several clauses. The effect of the con-

struction asked for would be to limit this privilege to
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actually located mining claims, for the very good reason

that as soon as ground is known to contain mineral of

value it is located as a mining claim. Prom this con-

struction two results would follow which would render

the law inadequate to carry out the evident intention of

its makers; 1st. It is clear that the act intends to pro-

vide for the use of a large amount of timber. It is well

known that legally located mining claims cover but a

very small portion of the area of a mining district, so

small that they could not supply the timber required

for the varied purposes for which Congress says it may

be used. 2d. The timber on a mining claim belongs to

the owner of the claim, and other citizens have no right

whatever to its use, but as the law does not limit the use

of timber to mine owners, but extends it to all citizens,

the construction would again overthrow the objects of

the law.

"I therefore instruct you that the law includes as min-

eral lands, not only those tracts in which mineral has

been actually discovered, and which have been, or could

be, legally located as mining locations, but also all other

ground lying in reasonably close proximity to or in the

general neighborhood of such tracts, and all such neigh-

boring lands as have the general characteristics of min-

ing lands, even if mineral has not been actually discov-

ered therein.

"In this connection you must bear in mind that, as a

rule, the land in a mineral district and in the neighbor-

hood of mines, is of such a hilly, broken character that
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it is utterly worthless for agriculture or other purposes

than mining and for the timber growing upon it, and,

as Congress is presumed to have known this fact, it is

presumable that it is intended to include all such lands

under the designation of mineral lands, and with a view

of granting the use of the timber thereon, as stated."

4th. That the trial Court erred in instructing the

jury, over the objection of the plaintiff in error, as fol-

lows:

"The law does not say what quantity of mineral land

must contain to constitute it strictly mineral, but

ground containing simply a trace of mineral, or a color,

or containing it in such small quantities that a miner

would not expect it to even prove of value, cannot be

held as mineral, but when it contains sufficient to en-

courage the miner to claim and locate it in good faith

as mining ground, and to work and develop it in the

reasonable expectation of finding paying quantities,

even if it never proves valuable, is, within the law, min-

eral land.

"The defendant claims that the lands from which

they cut the timber comes within the definition of the

law which I have given you—this is the question for you

to determine. Are the lands so close to a mining sec-

tion that they might be taken as a part of it? Are mines

found within the neighborhood of these lands, such

mines, cither placer or ledge, as would encourage the

miner to work them in the hopes of finding pay and

profit?"
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5th. That the trial Court erred in refusing to give

to the jury the following instructions requested by the

plaintiff in error:

"1. The defendant in this case contends that the

saw-logs in question were cut and removed from the

public lands of the United States under authority of

the act of Congress of June 3, 1878, authorizing citizens

of certain States, of which Idaho is one, to fell and re-

move for agriculture, mining and other domestic pur-

poses, any timber or other trees growing or being

thereon, said lands being mineral and not subject to

entry under existing laws of the United States except

by mineral entry.

"I therefore instruct you on this point that in estab-

lishing the mineral character of the lands in question the

burden of proof is upon the defendant. The defendant

must show, not that the neighboring or adjoining lands

are mineral in character, or that in dispute may here-

after by possibility develop minerals in such quantities

as will establish their mineral rather than their agri-

cultural character, but that as a present fact they are

mineral in character, and this must appear from the

actual production of minerals and not from any theory

that they may produce it. In other words, it is fact, not

theory, that must control and decide upon the charac-

ter of this class of lands. The Land Department of the

United States has adopted the rule that if the land is

more valuable for agriculture or timber purposes than

for mining, it is not mineral land, although it may con-

tain some measure of gold or silver. This is the only
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practical rule of decision that can be applied to the sub-

ject; nor can account be taken, in the application of this

rule, of the profits that would, or might result from

mining under other and more favorable circumstances

than those which actually existed or may be produced

or expected in the ordinary course of such pursuit or

venture upon the lands in question.

"2. I further instruct you that the statute does

uot reserve any land from entry as a homestead, or

from entry under other laws of the United States ex-

cept mineral entries, because someone may claim or

work some portion of it as mineral ground without any

reference to the fact as to whether there are minerals

in paying quantities upon the land or not. Nothing

short of known mineral upon the land, capable, under

ordinary circumstances, of being worked at a profit as

compared with any gain or benefit that may be derived

therefrom when entered under the homestead law, is

sufficient to prevent such entry or to establish the fact

that the lands in question are mineral within the mean-

ing of the said act of Congress. The defendant must

show by a preponderance of evidence that the lands are

not subject to entry under the homestead laws of the

United States, or under any other laws existing at the

time of the passage of this act.

"3. I further instruct you that it is admitted by the

defendant in this case that the timber in controversy

was cut from the lands described in the complaint for

the purpose of transporting it to Payette, Idaho, a dis-

tance of one hundred miles from the place of cutting,
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There to be manufactured into lumber for sale and spec-

ulation.

"Upon this point I instruct you that the act of Con-

gress of June 3, 1878, under the provisions of which the

defendant seeks to justify the cutting of said timber,

does not include a license to cut timber for sale and

profit, and such license cannot be properly included by

implication.

"The license to cut timber under the said law is in

derogation of the rights of the public and must, there-

fore, be strictly construed and limited to the cases

clearly and unequivocally specified in the law. No one

has a right to go upon the public lands of the United

States, even though the lands be mineral, and make the

timber thereon an article of trade and commerce.

"I therefore instruct you that the defendant, having

entered upon the public lands of the plaintiff and re-

moved timber thereupon for the purpose of sale and

speculation, even though said lands may be mineral,

committed a trespass and is liable to the plaintiff for

the value of the said timber, and you should so find.

"4. I instruct you that Congress has prescribed

certain conditions, designated in the statute, govern-

ing the cutting and removal of timber from mineral

lands of the United States, and therein it provides that

the cutting and removal must be subject to the rules and

regulations made in pursuance of such statute, such

rules and regulations having the force and effect of law.

If the timber in question was cut and removed from the

public lands, even though the lands might have been
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mineral within the meaning of the act of Congress of

June 3, 1878, as contended by the defendant in this case,

without those who did the cutting and removing having

fully complied with the rules and regulations of the

Secretary of the Interior governing the cutting and re-

moval of timber from the public lands, then such cut-

ting and removal was unlawful, for which the parties

responsible therefor, or anyone who might come into

possession or ownership of such timber so cut and re-

moved, would be liable to the Government for damages.

I instruct you that it is necessary for the defendant in

this case, in order to justify the cutting and removal of

the timber and lumber from the lands in question, to

show by a preponderance of evidence that said cutting

and removal was done in compliance with all the rules

and regulations of the Secretary of the Interior govern-

ing the cutting and removal of timber from mineral

lands.

"The said rules and regulations of the Secretary

of the Interior prohibit the cutting and removing

of timber from mineral lands for sale and specula-

tion. The evidence in this case, and the admission of

the defendant, show that he felled, cut and removed

the timber in question from said lands for sale and

speculation. I therefore instruct you that the action

of the defendant in so cutting, felling and removing said

timber, was in violation of the said rules and regulations

and, therefore, was unlawful, and the defendant is liable

1" the plaintiff for the timber cut, and you must so

end."
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6th. That the trial Court erred in rendering a judg-

ment upon the verdict in favor of the plaintiff in error

and against the defendant in error in the sum of

1300.00.

7th. That the trial Court erred in overruling the

motion of the plaintiff in error to have said verdict and

judgment set aside and canceled and for a new trial.

Wherefore, the plaintiff in error prays that the ver-

dict of the jury in favor of the plaintiff in error and

against the defendant in error in the sum of $300.00,

and the judgment of the trial court rendered thereupon,

be set aside and canceled, and that the plaintiff in error

may be granted a new trial.

R. V. COZIER,

Attorney for Plaintiff in Error.

Service of the within and foregoing assignment of

errors, together with a true copy thereof, admitted and

accepted this 9th day of January, 1904.

FREMONT WOOD,
Attorney for Defendant in Error.

[Endorsed]: No. 18. In the United States Circuit

Court of Appeals for the Ninth Circuit. The United

States of America, Plaintiff in Error, vs. William A.

Coughanour, Defendant in Error. Assignment of Er-

rors. Filed Jan. 9th, 1904. A. L. Richardson, Clerk. R.

V. Cozier, Attorney for Plaintiff in Error.
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In the Circuit Court of the United States within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMER-

ICA,

Plaintiff,

vs. ) No. 18.

WILLIAM COUGHANOUR,

Defendant.

Order for Writ of Error.

This 9th day of January, 1904, came the plaintiff, by

its attorney, R. V. Cozier, and filed herein and presented

to this Court its petition praying for the allowance of

a writ of error intended to be urged by said plaintiff,

and said plaintiff also having filed herein an assignment

of errors as provided by law, on consideration thereof it

is ordered that a writ of error to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, from the

judgment hereinbefore, to wit; on the 18th day of Sep-

tember, 1903, made and entered in favor of the plaintiff

herein and against the defendant herein, be, and the

same hereby is allowed; and that a complete transcript

of the record forthwith be transmitted to the said

United States Circuit Court of Appeals for the Ninth
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Circuit, sitting at the city of San Francisco, State of

California.

Dated at Boise, this 9th day of January, 1904.

JAS. H. BEATTY,

Judge.

[Endorsed] : No. 18. In the Circuit Court of the

United States within and for the District of Idaho, Cen-

tral Division. The United States of America, Plaintiff,

vs. William A. Coughanour, Defendant. Order for Writ

of Errors. Filed Jan. 9th, 1904. A. L. Richardson, Clerk.

R. V. Cozier, Attorney for Plaintiff.

In the Circuit Court of the United States within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMEB-

\

ICA,

Plaintiff,

vs. \ No. 18.

J

WILLIAM A. COUGHANOUR,
Defendant.

Order Allowing Withdrawal of Original Exhibits.

Ordered that all original exhibits offered in evidence

Dy either plaintiff or defendant, on the trial of this

cause, be allowed to be withdrawn from the files, for

the purpose of being transmitted to the United States

Circuit Court of Appeals for the Ninth Circuit, as a part
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of the record upon writ of error, to the said United

States Circuit Court of Appeals in this cause.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 18. United States Circuit Court, Dis-

trict of Idaho, Central Division. United States of

America, vs. William A. Coughanour. Order. Filed

Jan. 9th, 1904. A. L. Richardson, Clerk.

In the United States Cireuit Court of Appeals for the Ninth

Circwit.

THE UNITED STATES OF AMER-]

ICA,

Plaintiff in Error,
|

vs. No. 18.

WILLIAM A. COUGHANOUR,
Defendant in Error,;

Writ of Error.

FROM THE UNITED STATES CIRCUIT COURT OF
APPEALS FOR THE NINTH CIRCUIT TO THE
CIRCUIT COURT OF THE UNITED STATES FOR
THE DISTRICT OF IDAHO.

United States of America—ss.

The President of the United States of America, to the

Judges of the Circuit Court of the United States for

the District of Idaho, Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said
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Circuit Court before you, or some of you, between the

United States of America, plaintiff, and William A.

Coughanour, defendant, a manifest error hath happened

to the great damage of the said plaintiff, the United

States of America, as is said and appears by the com-

plaint. We being willing that such error, if any hath

been, should be duly corrected and full and speedy jus-

tice done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then,

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things con-

cerning the same, to the justices of the United States

Circuit Court of Appeals for the Ninth Circuit, at the

courtrooms of said Court in the city of San Francisco,

together with this writ, so that you have the same at

the said place before the justices aforesaid on the 8th

day of February, 1904, that the record and proceedings

aforesaid, being inspected, the said justices of the said

Circuit Court of Appeals may cause further to be done

therein to correct that error what of right and accord-

ing to law ought to be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

and the seal of your said Court affixed at Boise, this

9th day of January, 1904.

[Seal] A. L. RICHARDSON,

Clerk.

The foregoing writ is hereby allowed.

JAS. H. BEATTY,

Judge.
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Service of the within and foregoing writ of error,

together with a true copy thereof, accepted this 9th

day of January, 1904.

FREMONT WOOD and

W. E. BORAH,

Attorney for Defendant and Defendant in Error.

[Endorsed]: No. 18. In the United States Circuit

Court of Appeals for the Ninth Circuit. United States

of America, Plaintiff in Error, vs. William A. Cough-

anour, Defendant in Error. Writ of Error. Filed Jan.

9, 1904. A. L. Richardson, Clerk. R. V. Cozier, Attor-

ney for Plaintiff.

/// the Circuit Court of the United States within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMER-

ICA,

Plaintiff,

vs.
\ No. 18.

WILLIAM A. COUGHANOUR,

Defendant.

Citation-

United States of America—ss.

To William A. Coughanour and to Fremont Wood,

Greeting:

You are hereby cited to be and appear at a term of

the United States Circuit Court of Appeals for the Ninth

Circuit to be holden in the city of San Francisco, State
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of California, on the 8th day of February, 1904, pursuant

to the writ of error filed in the office of the clerk of the

United States Circuit Court for the District of Idaho,

wherein the United States is plaintiff and plaintiff in

error and you are defendant and defendant in error, to

show cause, if there be any, why the judgment in said

writ of error should not be canceled and speedy justice

should not be done to parties in that behalf.

JAR H. BEATTY,

Judge.

[Seal] Attest: A. L. RICHARDSON,

Clerk.

Service of the within and foregoing citation accepted,

together with a true copy thereof, this 9th day of

January, 1904.

FREMONT WOOD,,

Attorney for Defendant and Defendant in Error.

[Endorsed]: No. 18. In the Circuit Court of the

United States Within and for the District of Idaho,

Central Division. United States of America, Plaintiff,

vs. William A. Ooughanour, Defendant. Citation.

Filed Jan. 9, 1904. A. L. Richardson, Clerk. R. V.

Cozier, Attorney for Plaintiff.

Return to Writ of Error-

And thereupon it is ordered by the Court that the

foregoing transcript of the record and proceedings in the

cause aforesaid, together with all things thereunto re-

lating, be transmitted to the said United States Circuit
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Court of Appeals for the Ninth Circuit, and the same is

transmitted accordingly.

[Seal] A. L. RICHARDSON,

Clerk.

/;/ the ('nihil States circuit Court, Ninth Judicial Circuit,

District of Idaho.

THE UNITED STATES OF AMER-

ICA,

vs.

WILLIAM A. rmuJITAXOTTK.

Clerk's Certificate to Transcript-

I, A I;. Richardson, clerk of the Circuit Court of the

Pnited States, in and for the District of Idaho, do hereby

certify the foregoing transcript of pages numbered from

1 to 73, inclusive, to be a full, true, and correct copy of

the record and proceedings in the above-entitled cause,

except the original exhibits; and that the same together

constitute the transcript of the record and the return

to the annexed writ of error.

Witness my hand am! the seal of said Circuit Courl

affixed at Boise, Idaho, this 12th day of Jan., 1904.

A. L. RICHARDSON,

Clerk.

I
Endorsed]: No. 10:57. United States Circuit Court of

Appeals for the Ninth Circuit. The United States of

America, Plaintiff in Error, vs. William A. Coughanour,
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Defendant in Error. Transcript of Record. Upon

Writ of Error to the United States Circuit Court for the

District of Idaho, Central Division.

Filed January 23, 1904.

F. D. MONCKTON,

Clerk.
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Defendant's Exhibit "A."

(4-062)

XOXMINERAL AFFIDAVIT.

United States Land Office,
,

-, 189-

-, being duly sworn according to

law, deposes and says that he is the identical

who is an applicant for Government title to the

; that he is well acquainted with the character

of said described land, and with each and every legal

subdivision thereof, having frequently passed over the

same; that his personal knowledge of said land is such

:is to enable him to testify understanding!}- with regard

thereto; that there is not, to his knowledge, within the

limits thereof, any vein or lode of quartz or other rock

in place, bearing gold, silver, cinnabar, lead, tin or

copper, or any deposit of coal; that there is not within

the limits of said land, to his knowledge, any placer,

cement, gravel, or other valuable mineral deposit; that

no portion of said land is claimed for mining purposes

under the local customs or rules of miners or otherwise;

that no portion of said land is worked for mineral dur-

ing any part of the year by any person or persons; that

said land is essentially nonmineral land, and that hia

application therefor is not made for the purpose of

fraudulently obtaining title to mineral land, but with

the object of securing said bind for agricultural pur-

poses, and thai his postoffice address is .
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[Endorsed] : No. 18. Deft's. Ex. "A." No. 1037. U.

S. Circuit Court of Appeals, for the Ninth Circuit. De-

fendant's Exhibit "A." Keceived Jan. 23, 1904. F. D.

Monckton, Clerk. By Meredith Sawyer, Deputy Clerk.
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In the United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

THE UNITED STATES OF

AMERICA,

Plaintiff in Error,

VS.

WILLIAM A. COUGHANOUR,

Defendants in Error

Brief of Plaintiff in Error*
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In the United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

THE UNITED STATES OF

AMERICA,

Plaintiff in Error,

VS

WILLIAM A. COUGHANOUR,

Defendants in Error

Brief of Plaintiff in Error*

STATEMENT OF THE CASE.

This is an action brought by the plaintiff in error

against the defendant in error in the Circuit Court

of the United States in the Central Division of the

District of Idaho, to recover the value of 702,533 feet

of saw logs, at $3.50 per thousand feet, and of the



total value of $2,458.86, cut by defendant in error

during the vear 1901 from timber growing upon Sec-

tion 4, Township 9 North of Range 4 East; the south

west quarter (SW %) of the south west quarter

(SW %), the north half (N %) of the north east

quarter (NE %), the north east quarter (NE %.) of

the south east quarter (SE %), of Section Fourteen;

(14); and the east half (E }4) of the north east quar-

ter (NE %), the east half (E lA) of the south east

quarter (SE T4), the north west quarter (NW %) of

the south east quarter (SE %), the south east quar-

ter (SE %) of the south west quarter (SW %), of

Section Twenty-two (22), Township Ten (10), North

of Range Four (4) East; Section Twenty-nine (29);

the north half (N }4) of the north east quarter (NE %)

of Section Thirty-two (32), Township Eleven (11)

North of Range Five (5) East of the Boise Meridian,

and within the Boise, Idaho, Land District, said lands

belonging to the United States.

To the complaint, the defendant interposed his

answer wherein he admitted that the plaintiff was the

owner and entitled to the possession of the lands de-

scribed in the complaint, but denied that he had un-

lawfully entered upon said lands and cut or removed

timber thereupon of the value of .$2,458.86 or any value



or at all, and denied that he unlawfully converted any

timber cut on said lands to his own use.

As an affirmative defence, the defendant alleged that

he was a bona fide resident and citizen of the State

of Idaho; that during the winter of 1900-1901 he

entered into divers contracts with bona fide citizens

and residents of Idaho for the purchase and delivery

of saw logs at points upon the Middle and South

Forks of the Payette River, near Garden Valley in

Boise County; that in pursuance of these contracts,

the said parties acting for themselves delivered to the

defendant saw logs, a portion of which saw logs were

cut by the said parties from portions of the several

tracts of land described in the complaint, and that the

timber which was cut, was cut by bona fide residents

and citizens of Idaho, and that all the lands from

which the timber was cut were unoccupied mineral

lands of the United States and not subject to entry

under existing law except for mineral entry.

Said defendant further alleged that the saw logs in

question were cut to be manufactured into lumber to

be used exclusively for building, agriculture, mining

and domestic purposes within the state and mining

district in which the timber was cut, and that in the

cutting and removal of the saw logs, the parties cut-



ting and removing the same observed all lawful rules

and regulations then in force and theretofore promul-

gated by the Secretary of the Interior for the protec-

tion of the timber and of the undergrowth growing

upon said land and for other purposes as provided in

the act of Congress of June 3, 1878, entitled "An Act

Authorizing the Citizens of Colorado, Nevada, and

the Territories to fell and remove timber on the pub-

lic domain for mining and domestic purposes."

It was stipulated at the trial in open court between

counsel for the respective parties that the defendant

in error sought and procured the cutting of the timber

trees described in the complaint, to-wit, 702,533 ft.

B. M., at or about the time described in the com-

plaint, and that the aggregate of said timber was cut

in varying amounts from the several tracts or parcels

of land described in the complaint.

The case was tried by the court before a jury. It

was proven on the trial of the case that the defendant

paid $3.50 per thousand feet for the saw logs in ques-

tion upon the Payette River and that was the value

of said logs. It was also proven at the trial that the

defendant resided at Payette, Idaho, where he en-

gaged in agriculture and horticulture, and carrying

on a saw mill business; that he had carried on a saw
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mill business there for seventeen or eighteen years;

that his mill and lumber yard were locatedat Pay-

ette, Idaho, about one hundred miles from where the

saw logs in question were cut, and the logs were

floated down the Payette River to Payette, there to

be manufactured into lumber to be sold generally

around Payette.

Defendant testified that he was familiar with the

general character of the country along the Payette

River, where the timber was cut; that he had been all

over it twenty-five years ago, and that the country in

which the timber was cut was a mountainous country,

except the little valley of Garden Valley; that the

general appearance of the country indicated mineral

deposits. The defendant further testified that he had

not cut the timber in question for sale in the district

where cut, but for sale over southern Idaho in the

vicinity of Payette; that he had not been in the coun-

try where the timber was cut for eighteen years, and

then he went up there to look at the timber and not

to mine, and that he had made no investigation of the

character of the lands before he sent men in there to

cut the timber.

The defendant in error produced witnesses who tes-

tified that they had made a general examination of the



country from which the timber was cut and in some

places found stone and indications of quartz and had

panned the dirt along the stream and found colors,

but that there were no placer locations in the country

and no mining carried on there. Some of the wit-

nesses testified that the general appearance of the

country was such that it would lead a prospector to

prospect it for mineral with a reasonable expectation

of finding mineral.

It was further proven upon cross-examination of

the witnesses for the defense that the nearest placer

claim to Garden Valley was fifteen miles away; that

while there may have been quartz locations in the

vicinity of Garden Valley, yet the claims had never

been worked; that there had never been any mining

locations on the lands cut over; that the lands in

Garden Valley where the timber was cut had been

generally farmed as agricultural lands for thirty

years and the people living in the region of Garden

Valley were engaged in farming and that the country

was a farming and stock raising country.

The plaintiff introduced maps showing homestead

and timber entries of Twp. 9 N. of R 4 E; Twp. 10

N. of R. of E., and Twp. 11 N. of R. 5 E., including

the lands upon which the timber in question was cut,



which was for the purpose of proving that the lands

were capable of entry other than mineral entry.

Plaintiff further introduced testimony showing that

the land in Garden Valley and vicinity had been set-

tled as a farming and stock raising country for more

than thirty years; that during the last thirty years

there had been no mining in that country except in

one instance and that had been a failure.

Whereupon the court proceeded to instruct the jury

as to the law of the case, to portions of which in-

struction counsel for plaintiff in error duly excepted.

The counsel for plaintiff in error requested instruc-

tions in regard to the defining the meaning of mineral

lands within the meaning of the Act of Congress of

June 3, 1878, which the court refused to give; to

which refusal exceptions were taken.

The counsel for the plaintiff in error also requested

the court to instruct the jury that the rules and reg-

ulations of the Secretary of the Interior governing

the cutting of timber upon mineral lands must be

followed, and that inasmuch as the defendant in error

had failed to comply with such rules and regulations,

that the cutting was unlawful and the defendant

would be liable to the Government for the timber

cut, which instruction the court refused to give, to
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which refusal the counsel for the defendant in error

duly excepted.

The jury rendered a verdict in favor of the plain-

tiff in error and against the defendant in error in the

sum of three hundred ($300.00) dollars and judgment

thereon was duly entered.

The counsel for the plaintiff in error in due course

moved the court for a new trial upon the grounds of

error of law occurring at the trial, which motion was

by the court overruled.

The plaintiff in error now sues out this writ of

error.

ASSIGNMENT OF ERRORS:

I.

That the trial court erred in permitting the wit-

ness W. A. Coughanour, for the defense, over the

objection of the plaintiff in error, to testify, in sub-

stance, as f.o the general character of the country in

the vicinity of Garden Valley; that he knew of the

existence of mineral in the range between the Middle

Fork of the Payette River and the South Fork; that

he knew that mining had been done in there; that the

bedrock was bare of gravel deposits and that the

material that had been removed was in such quanti-



ties that no man would do it unless he received pay

for it; that he never saw a country that he would

sooner prospect than he would the great gravel beds

of the Basin; that he had not prospected the ground

but that he believed that it was a mineral country.

II.

That the trial court erred in overruling the motion

of the counsel for the plaintiff, to strike out the tes-

timony of the witness Lee Bunch, given upon behalf

of the defendant in error, in substance that he took

.the country surrounding Garden Valley to be a min-

neral country, having prospected from four to six

miles away from the vicinity of the lands where the

timber in question had been cut.

III.

That the trial court erred in instructing the jury,

over the objection of the plaintiff in error as follows:

1st. "The plaintiff's contention is that it is onlv

those lands which are known to contain mineral from

which timber can be taken. This clause, considered

alone, would sustain such contention, for it is onlv

lands known to contain mineral which are subject to

mineral entry, and not only that, but before they are
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subject to such entry they must have been located

and held as mineral claims according to the mining

law."

"But we must construe the whole act as one, and

not separately, its several clauses. The effect of the

construction asked for would be to limit this privi-

lege to actually located mining claims, for the very

good reason that as soon as ground is known to con-

tain mineral of value it is located as a mining claim.

From this construction two results would follow

which would render the law inadequate to carry out

the evident intention of its makers. 1st. It is clear

that the Act intends to provide for the use of a large

amount of timber. It is well known that legally lo-

cated mining claims cover but a very small portion

of the area of a mining district, so small they could

not supply the timber required for the varied pur-

poses for which Congress says it may be used. 2nd.

the timber on a mining claim belongs to the owner

of the claim, and other citizens have no right what-

ever to its use, but as the law does not limit the use

of timber to mine owners, but extends it to all citi-

zens, the construction would again overthrow the

objects of the law."
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"I therefore instruct you that the law includes as

mineral lands, not only those tracts in which mineral

has been actually discovered, and which have been or

could be, legally located as mining locations, but also

all other ground lying in reasonably close proximity

to or in the general neighborhood of such tracts, and

all such neighboring lands as have the general char-

acteristics of mining lands, even if mineral has not

been actually discovered therein."

"In this connection you must bear in mind that, as

a rule, the land in a mineral district and in the neigh-

borhood of mines, is of such a hilly, broken character

that it is utterly worthless for agriculture or other

purposes than mining and for the timber growing

upon it, and as Congress is presumed to have known

this fact, it is presumable that it is intended to in-

clude all such lands under the designation of mineral

lands, and with a view of granting the use of the

timber thereon, as stated."

IV.

That the trial court erred in instructing the jury,

over the objections of the plaintiff in error, as fol-

lows:

"The law does not say what quantity of mineral
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land must contain to constitute it strictly mineral,

but ground containing simply a trace of mineral, or

color, or containing it in such small quantities that a

miner would not expect it to even prove of value,

cannot be held as mineral, but when it contains suffi-

cient to encourage the miner to claim and locate it in

good faith as mining ground, and to work and de-

velop it in the reasonable expectation of finding

paying quantities, even if it never proves of value, is,

within the law, mineral land."

"The defendant claims that the land from which

they cut the timber comes within the definition of

the law which I have given you—this is the ques-

tion for you to determine. Are the lands so close to

a mining section that they might be taken as a part

of it? Are mines found in the neighborhood of these

lands, such mines, placer or ledge, as would encour-

age the miner to work them in the hopes of finding

pay and profit?"

V.

That the trial court erred in refusing to give to the

jury the following instructions requested by the plain-

tiff in error:
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1st. "The defendant in this case contends that the

saw logs in question were cut and removed from the

public lands of the United States under authority of

the Act of Congress of June 3, 1878, authorizing citi-

zens of certain States, of which Idaho is one, to fell

and remove for agriculture, mining and other domes-

tic purposes, any timber or other trees growing or

being thereon, said lands being mineral and not sub-

ject to entry under existing laws of the United States

except for mineral entry."

l,
I therefore instruct you on this point that in estab-

lishing the mineral character of the lands in question

the burden of proof is upon the defendant. The de-

fendant must show, not that the neighboring or ad-

joining lands are mineral in character, or that those

in dispute may hereafter by possibility develop min-

erals in such quantities as will establish their mineral

rather than their agriculture character, but that as a

present fact they are mineral in character, and this

must appear from the actual production of minerals

and not from any theory that they may produce it. In

other words, it is fact, not theory, that must control

and decide upon the character of this class of lands.

The Land Department of the United States has

adopted the rule that if the land is more valuable for
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agriculture or timber purposes than for mining, it is

not mineral land, although it may contain some meas-

ure of gold or silver. This is the only practical rule

of decision that can be applied to the subject; nor can

account be taken, in the application of this rule, of the

profits that would or might result from mining under

other and more favorable circumstances than those

which actually existed, or may be produced or expected

in the ordinary course of such pursuit or venture upon

the lands in question."

2nd. "I further instruct you that the statute does

not reserve any land from entry as a homestead, or

from entry under other laws of the United States ex-

cept mineral entries, because someone may claim or

work some portion of it as mineral ground without

any reference to the fact as to whether there are min-

erals in paying quantities upon the land or not.

Nothing short of known mineral upon the land, capa-

ble, under ordinary circumstances, of being worked at

a profit as compared with and gain or benefit that

may be derived therefrom when entered under the

homestead law, is sufficient to prevent such entry or

to establish the fact that the lands in question are

mineral within the meaning of the said Act of Con-

gress. The defendant must show by a preponder-



15

ance of evidence that the lands are not subject to

entry under the homestead laws of the United States,

or under any other laws existing at the time of the

passage of this act."

3rd. "I further instruct you that it is admitted by

the defendant in this case that the timber in contro-

versy was cut from the lands described in the com-

plaint for the purpose of transporting it to Payette,

Idaho, a distance of one hundred miles from the place

of cutting, there to be manufactured into lumber for

sale and speculation."

"Upon this point I instruct you that the Act of Con-

gress of June 3, 1878, under the provisions of which

the defendant seeks to justify the cutting of said tim-

ber, does not include a license to cut timber for sale

and profit, and such license cannot be properly in-

cluded by implication."

"The right to cut timber under the said law is in

derogation of the rights of the public and must, there-

fore, be strictly construed and limited to the cases

clearly and unequivocally specified in the law. No
one has a right to go upon the public lands of the

United States, even though the lands be mineral, and

make the timber thereon an article of trade and com-

merce."
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"I therefore instruct you that the defendant, having

entered upon the public lands of the plaintiff and re-

moved timber thereon for the purpose of sale and

speculation, even though said lands may be mineral,

committed a trespass and is liable to plaintiff for the

value of the timber, and you should so find."

4th. "I instruct you that Congress has prescribed

certain conditions, designated in the statute, govern-

ing the cutting and removal of timber from mineral

lands of the United States, and therein it provides

that the cutting and removal must be subject to the

rules and regulations made in pursuance of such stat-

ute, such rules and regulations having the force and

effect of law. If the timber in question was cut and

removed from the public lands, even though the lands

might have been mineral within the meaning of the

Act of Congress of June 3, 1878, as contended by the

defendant in this case, without those who did the cut-

ting and removing having fully complied with the

rules and regulations of the Secretary of the Interior

governing the cutting and removal of timber from the

public lands, then such cutting and removal was un-

lawful, for which the parties responsible therefor, or

any one who might come into possession or ownership

of such timber so cut and removed, would be liable to
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the Government for damages. I instruct you that it

is necessary for the defendant in this case, in order to

justify the cutting and removal of the timber and lum-

ber from the lands in question, to show by a prepon-

derance of evidence that said cutting and removal was

done in compliance with all the rules and regulations

of the Secretary of the Interior governing the cutting

and removal of timber from mineral lands."

"The rules and regulations of the Secretary of the

Interior prohibit the cutting and removal of timber

from mineral lands for sale and speculation. The evi-

dence in this case, and the admission of the defendant,

show that he felled, cut and removed the timber in

question from said lands for sale and speculation. I

therefore instruct you that the action of the defendant

in so cutting, felling and removing said timber was in

violation of the said rules and regulations and, there-

fore, was unlawful, and the defendant is liable to the

plaintiff for the timber cut, and you must so find."

VI.

That the trial court erred in rendering a judgment

upon the verdict in favor of the plaintiff in error and

against the defendant in error in the sum of $300 00.



18

VII.

That the trial court erred in overruling the motion

of the plaintiff in error to have said verdict and judg-

ment set aside and cancelled and for a new trial.

BRIEF AND ARGUMENT:

The following are the propositions upon which we

rely to reverse the judgment of the trial court:

The trial court erred in permitting witnesses for

the defendant in error to testify to the mineral cha-

racter of the general country surrounding the partic-

lar lands from which the timber in dispute was cut,

extending from six to twenty miles away from said

lands.

II.

The trial court erred in its construction of the Act

of June 3rd, 1878, so far as it defined to the jury

what mineral lands were and not subject to entry

under existing laws of the United States except for

mineral entry.
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III.

The trial court erred in refusing to give to the

jury the special instructions requested by the plain-

tiff in error, as to what constitute mineral lands

within the meaning of said Act of Congress.

IV.

The trial court erred in refusing to give to the

jury the peremptory instruction asked by the plain-

tiff in error, directing the jury to return a verdict in

favor of the plaintiff in error and against the defend-

ants in error, for the reason that it had not been

shown that in the cutting of said timber in question

by the defendant in error, he had complied with the

rules and regulations of the Secretary of the Interior

governing the cutting of timber on public mineral

lands.

V.

The trial court erred in refusing to instruct the

jury, as requested by the plaintiff in error, that the

said Act of Congress did not contemplate or justify

the cutting of timber on mineral lands as an article

of trade or commerce, or for purely sale and specu-

lation and the shipping of said timber out of the

mining districts in which said lands are situated.
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VI.

The trial court erred in holding that the rules and

regulations of the Secretary of the Interior, so far

as they prohibited the cutting of timber on mineral

lands as an article of trade and commerce or for sale

and speculation, were invalid and should not be en-

forced.

The first three propositions involve the question as

to what are mineral lands within the meaning of the

Act of Congress of June 3, 1878.

The last three involve the question as to whether

it is lawful for citizens to go upon mineral lands of

the United Slates and make the timber thereon an

article of trade and commerce, and cut and remove

said timber therefrom for sale and speculation out of

the mining district in which said lands are situated,

violation of the rules and regulations of the Sec-

retary of the Interior? In other words, has the Sec-

right to make rules and regulations prohibiting the

retary of the Interior the cutting and removal of tim-

ber from public mineral lands for sale and speculation?

June 3, 1878, Congress passed an act entitled "An

act authorizing the citizens of Colorado, Nevada and
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the Territories to fell and remove timber on the pub-

lic domain for mining and domestic purposes."

20 Stat. '88-'89.

On the same day Congress passed an act entitled

"An act for the sale of timber lands in the States of

California, Oregon, Nevada, and in Washington Ter-

ritory," commonly called the Timber and Stone Act.

20 Stat. WW^l.
The provisions of this Act were extended to all the

public land states by the act of August 1, 1892. (27

Stat. 348).

The first mentioned Act, which may be called the

"Mineral Land" Act, is as follows:

"That all citizens of the United States and other

bona fide residents of the State of Colorado, or Ne-

vada, or either of the Territories of New Mexico,

Arizona, Utah, Wyoming, Dakota, Idaho or Montana,

and all other mineral districts of the United States,

shall be, and are hereby authorized and permitted to

fell and remove, for building, agriculture, mining, and

other domestic purposes, any timber or other trees

growing or being on the public lands, said lands being

mineral and not subject to entry under existing laws

of the United States, except for mineral entry, in

either of said states, territories, or districts of which
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such citizens or persons may be at the time bona fide

residents, subject to such rules and regulations as the

Secretary of the Interior may prescribe for the pro-

tection of the timber and of the undergrowth grow-

ing upon such lands, and for other purposes: Provided

the provisions of this Act shall not extend to rail-

road corporations
"

"Sec. 2. That it shall be the duty of the register

and receiver of any local land office in whose district

any mineral lands may be situated to ascertain from

time to time whether any timber is being cut or used

upon any such lands, except for the purposes autho-

rized by this Act, within their respective land dis-

tricts; and, if so, they shall immediately notify the

Commissioner of the General Land Office of that

fact; and all necessary expenses incurred in making

such proper examinations shall be paid and allowed

such register and receiver in making up their next

quarterly accounts."

"Sec. 3. Any person or persons who shall violate

the provisions of this Act or any rules and regula-

tions in pursuance thereof made by the Secretary of

the Interior, shall be deemed guilty of a misdemeanor,

and, upon conviction, shall be fined in any sum not

exceeding five hundred dollars, and to which may be
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added imprisonment for any term not exceeding six

months."

Section 4 of the Timber and Stone Act is as fol-

lows:

"That after the passage of this Act it shall be un-

lawful to cut, or cause or procure to be cut, or want-

only destroy, any timber growing on any lands of

the United states, in said states and territory or

remove, or cause to be removed, any timber from

said public lands with intent to export or dispose of

the same; and no owner, master, or consignee of any

vessel, or owner, director, or agent of any railroad

shall knowingly transport the same, or any lumber

manufactured therefrom; and any person violating

the provisions of this section shall be guilty of a

misdemeanor, and, on convtction, shall be fined for

every such offense a sum not less than one hundred

nor more than one thousand dollars: Provided, that

nothing herein contained shall prevent any miner or

agriculturist from clearing his land in the ordinary

working of his mining claim, or preparing his farm

for tillage, or from taking the timber necessary to

support his improvements, or the taking of timber

for the use of the United States: and the penalties
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herein provided shall not take effect until ninety days

after the passage of this Act."

The Act of March 3, 1891, in part, is as follows:

"And in the states of Montana, Idaho, North Da-

kota and South Dakota, Wyoming, and the District

of Alaska, and the gold and silver region of Nevada

and the Territory af Utah in any criminal prosecu-

tion or civil action by the United States for a tres-

pass on such public timber lands or to recover timber

or lumber cut thereon, it shall be a defense if the

defendant shall show that the said timber was so cut

or removed from the timber lands for use in such

state or territory by a resident thereof for agricul-

ture, mining, manufacturing, or domestic purposes

under rules and regulations made and prescribed by

Secretary of the Interior and has not been exported

out of the same, but nothing herein contained shall

operate to enlarge the rights of any railroad company

to cut timber on the public domain: Provided, that

the Secretary of the Interior make suitable rules and

regulations to carry out the provisions of this Act,

and he may designate the sections or tracts of land

where timber ma}r be cut, and it shall not be lawful

to cut or remove any timber except as may be pres-
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cribed by such rules and regulations, but this Act

shall not operate to repeal the Act of June third,

eighteen hundred and seventy-eight providing for the

cutting of timber on mineral lands." (26 Stat. 1093).

The above act is, in effect, an amendment to both

acts of June 3, 187S.

Nor. Pac. R. R. Co. vs. Lewis, 152 U. S. 366.

U. S. vs. Price Trading Co., 109 Fed. 239.

By the act of Feb. 13, 1893 (27 Stat. 444), the pro-

visions of the amendatory Act of March 3, 1891, supra,

were extended to New Mexico and Arizona, and by

the Act of March 3, 1901 (31 Stat. 1436), the provis-

ions of the said Act of March 3, 1891, were extended

to California, Oregon and Washington. By the act

of June 3, 1878 (30 Stat. 596-618-619), it was pro-

vided "That it shall be lawful for the Secretary of

the Interior to grant permits under the provisions of

the 8th section of the act of March 3, 1891 (being the

act referred to), to citizens of Idaho and Wyoming

to cut timber in the state of Wyoming west of the

continental divide on the Snake River and its tribu-

taries, to the boundary line of Idaho for agriculture,

mining and other domestic purposes, and to remove

the timber so cut to the State of Idaho."



26

Section 24 of the act of March 3, 1891 (26 Stat.

1095-1103), authorized the President to set apart and

reserve as public reservation, public lands being for-

est or covered in whole or in part with timber or

undergrowth.

By the act of June 4, 1897 (30 Stat. 11 35), it was

provided, among other things, as follows:

"The Secretary of the Interior may permit, under

regulations to be prescribed by him, the use of timber

and stone found upon such reservations free of charge

by bona-fitle settlers, miners, residents, and prospect-

ors for minerals, for fire-wood, fencing, buildings,

mining prospecting, and other domestic purposes, as

may be needed by such persons for such purposes;

such timber to be used within the State or Territory

respectively where such reservations may be located."

The above acts, and parts thereof, set forth the

provisions under which license is granted to fell and

remove timber from the public lands of the United

States.

The first section of the act of Congress of June 3,

1878, or the "mineral act," authorizes the cutting of

timber "on the public lands, said lands being mineral

and not subject to entry under existing laws of the

United States except for mineral entry."
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We respectfully submit that it is clear from the

above provisions that the lands contemplated by sec-

tion one of the act are such lands as are recognized

as mineral lands and only subject to disposal under

the mining laws of the United States, and that the

term "mineral" is used in the various mining laws of

the United States.

By section 2318 of the Revised Statutes of the

United States Congress has defined mineral lands as

"all lands valuable for mineral,'' and said section pro-

vides that such lands "shall be reserved for sale ex-

cept as otherwise expressly directed by law."

Section 2319 of the Revised Statutes, in effect, pro-

vides that public lands containing valuable mineral

deposits shall be subject to mineral entry only.

By section 3 of the act of Feb. 28, 1895 (28 Stat.

6836), entitled "An Act to provide for the examina-

tion and classification of certain mineral lands within

the States of Montana and Idaho," Congress defines

lands as mineral "which, by reason of valuable miner-

al deposits, are open to exploration, occupation, and

purchase under the provisions of the United States

mining laws." In said section it was provided that

in determining whether certain lands were mineral

within the contemplation of the section, there should
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be taken into consideration the mineral discovered or

developed on or adjacent to such lands and the geo-

logical formation of all lands to be examined and

classified, or the lands adjacent thereto and the reasonl

able probabilities of such lands containing valuable

mineral deposits because of its formation, location, or

character."

We respectfully submit that the definition of what

are mineral lands within the meaning of the Act of

Congress of June 3, 1878, was correctly stated in the

instructions which the plaintiff in error requested the

Court to give to the jury. The instructions re-

quested embodied the views and ruling of the Land

Department of the government as to what should be

deemed mineral lands. The Land Department has

held that such lands are mineral as are more valuable

for mineral than for agriculture purposes.

Davis vs. Weibold, 139 U. S. 392.

Colorado C. & I. Co. vs. U. S. 125 U. S. 507.

U. S. vs. Iron Silver M. Co., 128 U. S. 673.

Deffeback vs. Hawkes, 115 U. S. 392.

Cowell vs. Lammers, 10 Sawy. 346.

U. S. vs. Rend, 12, Sawy. 99.

U. S. vs. Copper Queen M. Co., 60 Pac. 885.

Alfred vs. Barnum, 45 Cal. 482-
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Merrel vs. Nixon, 15 Nev. 401.

Dughi vs. Harkins, 2 L. D. 193.

Mogalia Gold M. Co., vs. Ferguson, 6 L. D. 218.

Nicholas Abercombe, 5 L- D. 393.

John Davis, 7 L. D. 71.

Cutting vs. Reininghaus, 7 L- D. 265.

Creewell Mining Co., vs. Johnson, 8 L. D. 440.

Thomas J. Laney, 9 Iy. D. 83.

In construing the term "mineral" as used in said

section of the Act of June 3. 1878, we have given it

the same meaning as given by said Department and

the courts to the term mineral as used in section 2318

of the Revised Statutes (See Rule *20 of the "Rules

and Regulations governing the use of timber on pub-

lic mineral lands" promulgated Jan. 18, 1900 and ef-

fectiqe Feb. 15, 1900 (29 L. D. 371) which in part is

as follows:

"The land from which timber may be felled and

removed under the provisions of this Act must be

known to be of a strictly mineral character and

not subject to entry under existing laws of the

United States except for mineral entry."

The construction placed upon the law by the De-

partment of the Government whose duty it is to
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administer it is "entitled to the most respectful con-

sideration" by the courts and should not be disproved

without cogent reasons therefor.

Hastings etc. R. R. Co., vs. Whitney, 132 U. S.

357, and authorities therein cited.

Lavagnio vs. Uhlig, 71 Pac. 1046.

We are aware that the counsel for defendants in

error will rely upon the case of the U. S. vs. the Ba-

sic Company (121 Fed. 504), wherein this court sus-

tained the construction of the trial court of the law

of June 3, 1878, so far as the definition of the term

"mineral lands" is concerned. We are also aware

that the interpretation of this court, as given in the

Basic case, is the law of the case at present and we

assume that the court will adhere to its construction

of the law as given in the case.

However, we respectfully submit that the admis-

sion by the trial court, over the objection of the

plaintiff in error, of the testimony of T. G. Spencer

(Trans, p. 57), and of the witness Relf Bledsoe

(Trans, p. 59), as to the character of lands from

four to twenty five miles away from the lands which

the timber in question was cut, was error and result-

ed in prejudice to the plaintiff in error as was not

justified by the decision of this court in the Basic
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case that "the Act under consideration should be

construed with reference to the conditions prevailing

in the mining legions requiring that the taking of

the timber for mining and domestic purposes should

not be restricted to lands know to contain mineral in

paying quantities but should include such adjacent

lands as under all the conditions would not be deemed

to be subject to entry under any of the laws of the

United States except as mineral lauds; this right or

privilege being exercised under such regulations as

will preserve the timber for the benefit of the inha-

bitants engaged in or connected with the mining

industry."

Given the most liberal interpretation of the above

language of the court, we are unable to see how the

character of the lands from four to twenty miles

away would be competent in determining the charac-

ter of the lands in question, land so far away could

not be considered adjacent lands. The fact that

lands so far away were mineral lands could not

establish or tend to establish the character of the

lands in question. Nor would the lands in question

be considered mineral lands if lands from four to

twenty miles away were mineral lands, because such

lands could not be considered adjacent.
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In the case of U. S. vs. St. Anthony R. R. Co., re-

cently decided by the Supreme Court of the United

States, said case coming up from this court on a writ

of error, the court, in construing the meaning of the

word adjacent as applied to the Act of March 3, 1875,

granting to railroad companies the right to cut tim-

ber from lands adjacent to the line of its road for

construction purposes, held in substance, that adja-

cent lands could not be construed to be lands further

than two miles away from the line of road. If lands

further than two miles away from the lands upon

which the timber in question was cut could not be

held to be adjacent, then how could the fact that

lands so far away as the witness T. G. Spencer

and the witness Relf Bledsoe testified to, be competent

to establish the mineral character of the lands in

question. We respectfully submit that the permitting

of the introduction of testimony as to the character

of lands miles away from where the timber was cut,

for the purpose of establishing the character of the

lands in question was not justified by the decision of

this court in the Basic case, and was prejudicial

error.

Passing the question as to what are deemed miner-

al lands within the meaning of the Act of Congress
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of June 3, 1878, we come to the general proposition

as to whether the defendant in error had the right to

go upon mineral lands, assuming for the sake of

argument that the lands in question were mineral,

and cut and remove timber therefrom and transport

the same out of the mining district a distance of one

hundred miles and manufacture the same for sale and

speculation in violation of the rules and regulations

of the Secretary of the Interior. In this question is

involved the further question as to the right of the

Secretary of the Interior to make rules and regula-

tions prohibiting the cutting of timber on mineral

lands as an article of trade and commerce and for

sale and speculation.

Rule 5 of the "Rules and Regulations of the Sec-

retary of the Interior, promulgated and approved

Jan. 18, 1900, is as follows:

"No timber is permitted to be felled or removed

for purposes of sale or traffic, or to manufacture the

same into lumber or other timber product as an arti-

cle of merchandise, or for any other use whatsoever,

except as defined in section 4 of these rules and reg-

ulations."

Section 1 of the Act of June 3, 1878, provides that

timber may be cut from public lands for the purposes
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therein named, "subject to such rules and regulations

as the Secretary of the Interior may prescribe for

the protection of the timber and for the undergrowth

growing upon such lands and for other purposes:

Provided, the provisions of this Act shall not extend

to railroad corporations."

This statute is in the nature of a license law. It

permits that to be done which prior to its enactment

was unlawful, and which no officer of the govern-

ment had authority to allow.

The statute does not make an absolute grant of

the timber growing upon public lands. It is a license

granted conditionally. It is a license which becomes

operative only when there is a compliance with the

rules and regulations of the Secretary of the Interior.

These rules and regulations made in pursuance of

the law are the law.

Congress may enact a statute providing for per-

mission or license to cut timber upon the public

domain and clothe the Secretary of the Interior with

authority to grant or refuse such permission under

such rules and regulations as he may adopt and such

statute not be subject to the objection that it is a

delegation of legislative power.
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Williams vs. U. S., 138 U. S. 514.

Field vs. Clark, 143 Id. 649.

Cabe vs. U. S. 151 Id. 211.

In re Kollock, 165 Id. 526.

U. S. vs. Orinsbee, 74 Fed. 207.

U. S. vs. City Moline, 82 Id. 592.

Wilkins vs. U. S., 92 Id. 837.

U. S. vs. Daslevignis, et al, 118 Id. 199. 122 Id. 30.

The Cin. Wil. etc. R. R. Co. vs. Commissioners

of Clinton County, 1 Ohio St. 77.

We admit that authority has not been given in ex-

press terms, but it has been given by implication.

By Section 441 of the Revised Statutes of the United

States "the Secretary of the Interior is charged with

the supervision of the public business relating to the

public lands." In passing upon the above and other

sections of the Revised Statutes with respect to the

power and authority of the Secretary of the Interior

over the public lands of the United States, the Su-

preme Court, in King vs. U. S. Land Association, 142

U. S. 161, says:

"The Secretary of the Interior is the guardian of

the people of the United States over the public lands.

The obligations of his oath of office oblige him to see
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that the law is carried out and that none of the public

domain is wasted or disposed of to a party not en-

titled to it."

In the case of U. S. vs. Williams (138 U. S. 514), the

Supreme Court, in speaking in regard to the author-

ity of the Secretary of the Interior with reference to

the public lands of the United States says:

"It is obvious, it is common knowledge that in the

administration of such large and varied interests as

are intrusted to the Land Department, matters not

foreseen, equities not anticipated and which are there-

fore not provided for by express statute may some-

time arise and therefore the Secretary of the Interior

is given that superintending and supervising power

which will enable him in the face of these unexpected

contingencies to do justice."

It seems clear that Section 441 of the Revised

Statutes of the United States made it the duty of the

Secretary of the Interior to prevent the spoilation of

the public domain and conferred upon him the power

to preserve from destruction or waste the timber

thereon.

It it be argued that the Act of Congress of June 3,

1878, grants absolutely a license to individuals to cut

timber upon the public mineral lands it must then fol-
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low that said act repeals Section 441 R. S. U. S. to

the extent that it conferred upon the Secretary of the

Interior the power to preserve from destruction or

waste the timber upon public mineral lands.

The act of June 3, 1878, does not annul such power,

and says the Court, in Cope vs. Cope (137 U. 8. 682):

"Nothing- is better settled than that repeals, and the

same may be said of annulments, by implication are

not favored by the courts and that no statute will be

construed as repealed unless so clearly repugnant

thereto as to admit of no other reasonable construc-

tion."

We believe that it was clearly intended that the

license granted should be controlled by the Secretary

of the Interior, and it should be subject to such rules

and regulations as he might make from time to time

as changing conditions might require. That it was

intended by Congress that the Secretary of the In-

terior should exercise control over this license to cut

timber on mineral lands, and that he had power to

limit this license, is fully sustained by the Congress-

ional history of this act.

The original bill as it first passed the Senate and

as it was reported to the House (See Congressional

Record, part 4, 45th Cong. 2 Sess. pp 3327-3328), pro-
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vided that the license to cut timber on public mineral

land should be "subject to such rules and regulations

as the Secretary of the Interior may prescribe for the

protection of the undergrowth upon such lands."

The above provision was amended in the House so

as to read as it now stands, viz: "Subject to such

rules and regulations as the Secretary of the Interior

may prescribe for the protection of the timber and of

the undergrowth growing upon such lands and for

other purposes."

The amendment, as is evident by the wording of the

act and as clearly appears by the proceedings in the

House which led to its adoption, was added in order

that the Secretary of the Interior should have the

power to protect the timber and the undergrowth

upon the public mineral lands and the authority to

control the license provided by the proposed act. Just

what is meant by the clause in said act "and for other

purposes" does not clearly appear and no court has

yet felt called upon to construe it.

The general rule was laid down by the Supreme

Court, in the case of Nor. Pac. Railroad Co. vs.

Lewis, that the cutting of timber from mineral lands

must be done under the rules and regulations of the

Secretary of the Interior. We are unable to see why
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the Secretary, among other rules, may not make such

rules us will prohibit the cutting of timber on miner-

al lands for sale and speculation, or the making the

timber growing upon such lands an article of mer-

chandise.

It has been judicially decided that the Secretary

may prohibit the cutting of timber of less than eight

inches in diameter in order to protect the timber and

undergrowth and for other purposes.

U. S. vs. Williams, 17 Pac. 851.

U. S. vs. The Basic Co., supra.

In other words, he can refuse to grant permission

to cut timber less than eight inches in diameter.

"He may designate the tracts or sections of land

where timber may be cut." (See Act June 3, 1878,

26 Stat. 3093). The word "may," as used in the

statute, means "shall," and should be construed.

Sutherland vs. Statutory Construction, Sec. 462.

Black on Interpretation of Laws, pp. 155, 156,

338.

The power conferred upon the Secretary of the In-

terior to designate the tracts and sections upon which

timber may be cut, in effect confers upon him the

power to grant permission to cut on said tracts and,

impliedly prohibits cutting upon tracts not designat-



40

ed by him. He is expressly authorized to grant

permits to certain persons to cut timber under the

amendment of July 1, 1898 (30 Stat. 597-618-619).

The Secretary of the Interior being empowered to

designate the only land upon which timber may be

cut, to refuse permission to cut upon other tracts, or

to cut trees less than eight inches in diameter, it

would seem that the license provided for can only be

exercised under his supervision and permission. This

view is strengthened when we consider the term "and

for other purposes" as it appears in the clause found

in the first section of the Act under consideration,

viz: "Subject to such rules and regulations as the

Secretary of the Interior may prescribe for the pro-

tection of the timber and of the undergrowth grow-

ing upon the land and for other purposes.

As we stated heretofore, the term "and for other

purposes" has not been judicially defined. While, as

stated by the trial court in U. S. vs. Mullen Fuel Co.,

118 Fed. 663, "reputable attorneys might well differ

as to the power conferred upon the Secretary of the

Interior in the clause 'and for other purposes,' yet

that it has distinct meaning and was employed ad-

visedly is obvious." As has been previously stated

this clause was not in the bill as it first passed the
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Senate but is part of the amendment added by the

House. Prior to the adoption of the amendment by

the House, the following proceedings were had (See

Cong. Record, part 4, 45 Cong. 2 Sess. 3328):

Mr. Ford: "Allow me to say that this bill seems

to allow unlimited license to cut timber on the public

lands to an unlimited number of persons * * * The

bill provides that the Secretary of the Interior may

make rules and regulations to protect the under-

growth but it does not provide that he may make any

regulations to protect the timber or to control the

unlimited license which is given by the bill to cut

timber. It seems to me that for the public good the

Secretary of the Interior ought to be authorized to

provide rules and regulations to govern the matter of

cutting timber on the public lands."

To control, to govern, and to limit the license pro-

vided by the bill and to lodge such control with the

Secretary of the Interior for the public good, seems

to have been the object and purpose of the amend-

ment.

It was a matter of common knowledge at the time

of the passage of the original Act as it is today, and

this applies with great force to Idaho, that in those

sections where the same applied, the agriculture,
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horticulture, and live stock interests were mainly

dependant upon the waters of rivers and streams

which are supplied and fed by the snows in the

mountains; that cities and towns and the various

agriculture and horticulture interests of the country

are dependent upon such streams, practically, for

their existence; that the timber upon the mountains

prevents the snow from melting suddenly and pre-

serves it to supply the streams during [the Spring

and Summer months when water is most needed.

That to denude the mountains of the timber would

cause the snow to disappear during the spring and

summer months, the streams to become dry at a time

when water is most needed and thus practically de-

stroy the interests dependent upon the waters and

cause.

It appears that Congress, at the time of the passage

of the act, was fully aware that no greater calamity

could be visited upon the people of the States and

Territories where this act applies than the indiscrim-

inate denuding of the public mineral lands of the tim-

ber growing thereon. It seems to us that in passing

said act Congress intended that it should be for the

benefit of the inhabitants engaged in or connected



43

with the mining industry, and that in the mining dis-

tricts.

In this case the defendant in error went upon the

public lands in question and indiscrimately cut and re-

moved timber therefrom, transported it clear out of

the mining district to a distant part of the State and

there sold it to people in no way connected with the

mining industry or living in mining districts.

The ruling by the trial court, to the effect that the

Secretary of the Interior has no right to limit the

license to cut timber upon public mineral lands, is not

justified by the history surrounding the passage of

the act which shows the intent of Congress. Such a

ruling means the utter despoilation of the timber upon

mountainous public lands in the arid States to satisfy

the greed of timber operators who are trafficing in

said timber as an article of trade and commerce. We
do not believe that Congress ever intended any such

conditions to flow from the passage of the said act

under consideration.

It can fairly be presumed that Congress had in mind

these important factors when the act was passed and

meant to guard against the destruction of or damage

to the interests heretofore mentioned by giving con-

trol of the license provided for to the officers of the
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Government whose duty it is to see that no part of

the public domain is despoiled or damaged to the det-

riment of the public good.

When Congress amended the bill it undoubtedly in-

tended by the term "and for other purposes" to give

to the Secretary of the Interior the power to protect

from destruction or injury any interest conducive to

the public welfare which might be destroyed or dam-

aged by cutting the timber from any public lands.

The necessity of preserving timber upon the public

lands "for the purposes of securing favorable con-

ditions of water flows" is expressly recognized in the

act of June 4, 1897, (30 Stat. 11-35). In the same

act (page 35), it is expressly provided that license to

cut timber upon a forest reservation may only be

granted by permit of the Secretary of the Interior.

It is of equal, if not of greater, importance to the

public welfare that the license to cut timber on public

mineral lands should be subject to the control and

grantable only by the Secretary of the Interior, than

that he should control and grant the license to cut

timber upon forest reservations.

Sections 9 and 10 of the act of September 19, 1890,

(26 Stat. 426-454-455), prohibited the interference

with government works on navigable waters or "the
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erection of any obstruction, not affirmatively author-

ized by law, to the navigable capacity of any waters

in respect of which the United States has jurisdic-

tion." Section 7 of the same act, as amended by the

act of July 13, 1892, (27 Stat. 88-111), made it unlaw-

ful "to excavate or fill or in any manner to alter or

modify the course, location, condition, or capacity of

any port, roadstead, haven, harbor, harbor of refuge

or inclosure within the limits of any breakwater, or

of the channel of any navigable water of the United

States unless approved and authorized by the Secre-

tary of War."

Section 4 of the act of August 18, 1894, (28 Stat.

338-362), provided as follows:

"That it shall be the duty of the Secretary of War

to prescribe such rules and regulations for the use,

administration, ard navigation of any or all canals and

similar works of navigation that now are or that

hereafter may be owned, operated or maintained by

the United States, as in his judgment the public ne-

cessity may require."

"Such rules and regulations may be posted in

conspicuous and appropriate places for the informa-

tion of the public, and every person and every cor-

poration which shall knowingly and wilfully violate
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such rules and regulations shall be deemed guilty of

a misdemeanor, and, upon conviction thereof in any

district court of the United States within whose

jurisdiction such offense may have been committed,

shall be punished by a fine not exceeding five hundred

dollars, or by imprisonment (in the case of a natural

person)
;
not exceeding six months, in the discretion

of the court."

In the case of the United States vs. Ormsbee (74

Fed. 207), an indictment was held good charging

the defendant with "knowingly and willfully drawing

water" from a canal of the United States in violation

of the "rules and regulations prescribed by the Sec-

retary of War." In passing upon the motion to

quash the indictment the court among other things;

said:

"No person can have use either of water or works

except under permission and subject to any regula-

tions which may be imposed. Without such permis-

sion, the use would constitute trespass. In this case

Congress provides that permission may be granted

through rules and regulations to be adopted by the

executive department having charge of the works.

It is true Congress might prescribe the rules either

in general terms or in detail, but they are clearly of
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administrative rather than of legislative nature and

may be relegated entirely to any executive agency

either with or without direct provision of Congress.

The regulations so made constitute the only per-

mission for using the water, and without the permis-

sion there can be no claim of the right to use, I

presume, even without declaration of Congress to

that effect. But Section 7 of the Act of Sept. 19,

1890, as amended by the Act of July 13, 1893, clearly

prohibits any use unless approved and authorized by

the Secretary of War."

By the Act of June 4, 1897 (30 Stat. 11-55), the

Secretary of the Interior is empowered to make pro-

visions for the protection against destruction by fire

and depredations upon public forests and forest re-

servations, etc., and he is also authorized to make such

rules and regulations, and establish such service as

will insure the objects of such reservations, namely,

to regulate the occupancy and use and to preserve the

forests thereon from destruction.

In pursuance of the above the Secretary, on Dec

23, 1901, promulgated Rule 13, which prohibited the

use of reservations in certain states for the pasturing

of sheep.

In July 1902, Dastervignes and others drove 4,000
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sheep upon the Stanislaus Forest Reserve, in the

State of California, which had been created Feb. 2,

1897. The sheep were driven on the reservation in

violation of the above rule. The United States

brought suit in the United States Circuit Court for

the Northern Division of California to restrain Das-

levignis and others from pasturing their sheep within

said reservations. The defendants demurred to the

bill upon the ground that the Secretary of the In-

terior had no authority to make the rule in question

and they had the right to use said reservation for

pasturing under authority of Buford vs. Houtz (133

U. S. 320), which holds that uninclosed public lands

may be used for pasturage when no act of the Gov-

ernment forbids their use. The court overruled the

demurrer and granted the motion for a restraining

order pendenti lite.

In overruling the demurrer the Court (Judge Beatty

sitting, whose construction of the act of June 3, 1878,

is now under review), among other things, said (See

United States vs. Dastervignes et al, 118 Fed. 199):

"In many matters concerning which Congress is called

upon to legislate, and especially those which are under

the management of some chief department of the Gov-

ernment, it is impossible that all the minutiae for the
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enforcement of such laws can be foreseen and pro-

vided for by special provisions. Necessarily much

must be left to the executive officer. Congress indi-

cates the objects it has in view. It embodies in gen-

eral terms the matters to be accomplished and aims

to be reached and leaves the duty of enforcement to

the proper executive official. Hence the necessity, as

has been the practice since the institution of the Gov-

ernment, of authorizing such officers to make the

proper rule for the enforcement of the law."

Upon appeal by the defendants to this court, the

decision of the law court was sustained. This Court

said, among other things: "The Secretary of the In-

terior was authorized to make such rules and regula-

tions and establish such service as will insure the

objects of such reservations, namely, to regulate their

occupancy and use and to preserve the forests thereon

from destruction."

Does this language delegate any power to the Sec-

retary of the Interior to make a law or does it simply

confer upon the Secretary authority to adopt such

rules and regulations as to him may see fit and proper

in order to secure the objects for which the reserva-

tions were created, such acts to be exercised under

and in pursuance of the law enacted by Congress?
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Let us see. Congress cannot delegate its power to

make a law, but it can make a law to delegate a power

to an administrative officer to determine a fact or con-

dition of affairs in regard to which the law makes its

own action depend.

Rule 13 promulgated by the Secretary of the In-

terior is in accord with the provisions of the Act of

Congress and, in our opinion, was a valid and legiti-

mate exercise of the authority delegated to him to

make such rules and regulations as would insure the

objects of such reservation. The Secretary, by adopt-

ing this rule, acted simply as the arm that carries out

the legislative will. He did not invade any of the

functions of Congress. He did not make any law, but

he exercised the authority given to him and made

rules to protect the forests upon the reservations from

destruction. Such rules, within constitutional limits,

have the force and effect of law and it is the duty of

the courts to protect and enforce them in order to up-

hold the law enacted by Congress.

"The Secretary of the Interior having, under the

law, power to regulate the use and occupancy, and to

preserve the forests thereon from destruction," has

the right to prescribe such rules as will prevent the

entry upon such reservations of any class of live
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stock which is found to be destructive of the objects

of the reservations.

In the last decisions cited, while they did not in-

volve the statute under consideration, they did involve

statutes which contain license features of similar im-

port to the statute in question, and such decisions

lend support to the theory that the license provided

for in the Act of June 3, 1878, was not absolutely

granted by said Act but was placed under the control

and supervision of the Secretary of the Interior.

By fair and reasonable implication, from the pro-

visions of Section 441 of Revised Statutes and the

provisions of the Act of June 3, 1878, supra, with its

amendments, the Secretary of the Interior is given

control of the license in question, also the power to

prescribe rules and regulations governing the grant-

ing of such license. It follows, therefore, that timber

may not legally be cut upon public mineral lands

without complying with such rules and regulations.

The defendant in error having cut the timber in

question in violation of the rules and regulations of

the Secretary of the Interior prohibiting the cutting

of timber on public mineral lands for sale and traffic,

committed a trespass for which he was liable to the

plaintiff in error, and the trial court should have so

held.
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We submit that in view of the foregoing, the judg-

ment of the trial court should be reversed and the

cause remanded.

Respectfully submitted,

R. V. COZIER,

U. S. Attorney for Plaintiff in Error.
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Statement.

The bill of exceptions in this case shows but a small por-

tion of the evidence given upon the trial.

Defendant, in his answer, admits that the trees taken

from plaintiff's lands were of the value of thirty-five cents

per one thousand feet, and he admitted and justified his

cutting of all of the timber described in the complaint un-

der the mineral act, as set forth in plaintiff's brief.

The instructions given by the Court covered all the is-

sues raised by the pleadings, including the affirmative de-

fense of the defendant. All of the instructions given by

the Court are not inserted in the bill of exceptions. The

principal portion of the charge of the Court, however, is

given, and the only exception thereto is in the following
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language: "To which instructions of the Court, and each

of them, counsel for plaintiff duly excepted, which excep-

tions were by the Court allowed." (Trans, bottom of p.

54.)

Counsel for plaintiff also presented a series of requests

for instructions, embodying the entire law of the case

from the view point of plaintiff. These instructions cov-

ered separate and independent subjects and were refused

by the Court. The only exception to the Court's refusal

is in the following language : "Which requested instruc-

tions upon the part of the plaintiff and each and all of

them, the Court refused to give to the jury, to which rul-

ing of the Court, refusal to give each and all of the re-

quested instructions, the counsel for plaintiff then and

there duly excepted, which exceptions were by the Court

allowed." (Trans, p. 59.)

The transcript, at page 55, shows, among other things,

that the Court instructed the jury that the burden of

showing that the lands from which the defendant cut the

timber are mineral lands within the meaning of the law

devolves upon the defendant, and that within the mean-

ing of the law as given by the Court.

The bill of exceptions also stipulates, at page 59, that

it is not the intention, "by this bill of exceptions, to raise

the question of defendant's compliance with the rules of

the Secretary of the Interior prescribing the diameter of

the trees that may be cut, or the rule oroviding for the

utilization of the trees and the disposition of the tops and

other refuse."

The evidence introduced by the defendant shows that

defendant entered upon the lands described with the hon-

est belief that they were mineral lands, within the inter-

pretation theretofore given said act by the courts and the



3

Department of the Interior. The testimony showed de-

fendant's intimate knowledge of said land on account of

his having lived and mined in its immediate vicinity for

a good many years, at one time having made a personal

examination thereof. (Trans, pp. 28 and 29.)

The record further shows that this timber was cut at

intervals along the Middle Fork of the Payette River. The

lands upon which the alleged trespasses were committed

are shown upon defendant's Exhibit "B." The first tract

shown upon this map is Section 4, Township 9 North,

Range 4 East. This tract of land is situated near Mc-

Bride's place, just west of the Middle Fork of the Payette

River, adjoining Warm Spring Creek. The testimony

shows old placer workings in its immediate vicinity.

The next cutting was done in Sections 22 and 14, Town-

ship 10 North, Range 4 East. Since this trespass is al-

leged to have been committed, a large number of timber

entries and some homestead entries have been made in the

immediate vicinity of these lands, but the record shows

that all or nearly all of them were made after the removal

of the timber.

The next tract of land is in Sections 28 and 32, in Town-

ship 11 Nortb, Range 5 East. Here the testimony shows

that the river runs through a deep canyon with precipi-

tous banks.

The record further shows that the lands situated upon

Sections 14 and 22, Township 10 North, Range 4 East,

from which timber was removed, are at the northerly ex-

tremity of what is called Garden Valley. That this valley

is bounded on the west by the range dividing the waters of

the North Fork of the Payette River and the Middle Fork,

on the east by the range dividing the waters of the Middle

Fork and the South Fork, and on the south by the Quartz-



burg or Boise Basin range, which is on the south side of

the Middle Fork of the Payette River, the valley proper

consisting of two parts, one extending from their conflu-

ence up the Middle Fork to about Section 14, in Township

10 North, Range 4 East, the other extending easterly up

the South Fork.

The testimony further shows that this valley has been

formed and is covered with a wash from the hills flowing

from all directions, the valley being entirely. surrounded

by high ranges.

It was shown upon the trial that all of the land from

which timber was cut contained mineral in more or less

quantities. The witness Easley (p. 32 of the trans.) de-

scribes his investigations as to the mineralization of the

particular land from which the timber was cut. He tes

titled that he examined practically all of the ground from

which the timber was cut, that he found placer gold upon

the lands where the timber was cut; that there was crys-

talized quartz float all over the country; that the timber

in Sections 14 and 22, Township 10 North, Range 4 East,

was cut in the ravines coming down from the range, and

that he also found quartz mineral rock.

Lee Bunch, a witness for defendant, testified that a

mine was opened up on the north side of the LoDg Valley

range, four to six miles back of McBride's place, and

that he had traced the course of the vein two miles east,

within two and one-half miles of the Middle Fork. This

distance and direction carried him within a short dis-

tance of Section 4 in Township 9 North, Range 4 East.

That he had found there indications of gold and silver-

bearing quartz. He further testified (trans, p. 35) that

he had prospected on the Middle Fork above McBride's

place in the vicinity of where this timber was cut, at what



was called Hard Scrabble; that he found that other par-

ties had been there ahead of him and had located a vein

within 300 feet of where the logs were cut; "that he saw

quartz bearing gold, silver and copper." His testimony

further shows that, "as to the general character of the

country along the Payette River from the point where the

timber was cut down to and below DeChambeau's place

there was quartz and granite graval, and in different

draws he found quartz; * * * that he prospected * * *

on Warm Springs Creek and found mineral there."

James H. Hawley, another witness for the defendant,

testified that he had made an examination of the Middle

Fork of the Payette River in the vicinity of where the

timber was cut. Witness stated lhat the land along the

west side of the river he would Cull mineral lands, such

lands as would indicate to a prospector that there might

be something there worthy of search. (Trans, p. 39.)

J. N. DeChambeau, another witness for defendant, tes-

tified as to the location of a quartz ledge in Section 22.

near where he did the logging for defendant. (Trans, p.

40.)

J. C. Ballenger, another witness for defendant, testi-

fied "that he had prospected the ground where the timber

was cut to determine the mineral character of the ground."

(Trans, p. 41.) This witness further testified that the

character of the country above the Warm Springs was

rough and mountainous with strep hills; "we prospected

all along the river, the bed of the river and the creeks.

I panned prospects all along there and found gold close

up to where the upper cutting was done. Sometimes we

would get a few colors, sometimes more; I prospected all

along where the upper cutting was done, the river bed and

the ground, and found placer gold in all of them. I
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found evidence of quartz float in the streams coming down

from the mountains. We prospected in two or three places

near the DeChambeau ranch—on the creek bank on the

bench land—and prospected the gulch where the water

had come in from above; did this prospecting right in

the vicinity of where he did the cutting and found gold

there in more than one place. * * * I have prospected

every gulch and ravine along the river and found gold in

every gulch I prospected except one. I prospected where

Tucker did the cutting and found placer gold and float

all through the country." Witness further stated that he

had prospected where other parties cut for the defendant;

that he found a quartz ledge on the east side of the river

and found quartz float all over the country. That he

prospected the ground west of McBride's place, close to

the vicinity of Warm Springs Creek, and that he found

fair prospects of placer gold. This was up Warm Springs

Creek where the cutting was done in Section 4, Township

9 North, Range 4 East.

Brief op Argument.

1st. Plaintiff's pretended exceptions to the charge of

the Court, or that portion thereof set forth in the bill of

exceptions, is insufficient to authorize this Court to con-

sider said exceptions:

a. Because the exception taken is a blanket exception,

not pointing out specifically the particular portion of the

charge excepted to.

b. Because the bill of exceptions fails to show that the

exception was taken before the jury retired.

2nd. The exceptions taken to plaintiff's request for

instructions, which were refused by the Court, are not

sufficiently specific to justify consideration thereof by this

Court ; and because they fail to point out the specific por-



tion of the requested charge to which the exception was

taken.

3d. No error was commited in admitting the testi-

mony of defendant Coughanour and the witness Lee

Bunch, the admission of which is assigned by . plaintiff

and appellant as error; and no injury could have resulted

to plaintiff from the admission of this evidence, because

the jury in its verdict necessarily found that the land was

non-mineral land.

4th. The Court properly instructed the jury as to

what are mineral lands under the Act of June 3, 1878.

5th. The Court properly rejected appellant's request

for instructions.

In the United States vs. Van Winkle, 113 Fed. Rep.

903, this Court refused to consider exceptions of the

plaintiff taken to the charge of the Court, because the

instructions excepted to were not embodied in the bill

of exceptions. In this case the instructions excepted to

embrace practically the entire charge of the Court, and

the exception thereto is taken by a general exception at

the close in the following language: "To which instruc-

tions of the Court, and each of them, counsel for plain-

tiff duly excepted."

This exception is similar to the exception involved in

Price vs. Pankhurst et al., decided by the Circuit Court of

Appeals of the Eigth Circuit and reported in the 53d Fed-

eral Rep. 312.

Rule 10 of the Circuit Court of Appeals of that Circuit

is the same as Rule 10 of this Court upon the same subject.

In that case the exception to the charge was in the fol-

lowing language: "To the giving of which said instruc-

tion the defendant specifically objects and excepts, and

prays that his exception be duly noted of record; said
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exception being to the whole of said instruction, and each

and every charge thereof."

As to the sufficiency of this exception, the Court says

"The rule is well settled that, if the entire charge is ex-

cepted to in gross, and any portion of it is sound, the ex-

ception can not be sustained."

Citing Beaver vs. Taylor, 93 U. S. 46.

Moulor vs. Insurance Co. Ill ILJ5. 337.

In the latter case Justice Harlan, speaking for the

Court, said, when referring to plaintiff's rejected instruc-

tions: "Those instructions, although separately

numbered, seem to have been presented as

one request and the exception was general as

to the action of the Court in respect of them all. If it

was intended to save an exception as to distinct propo-

sitions embodied in the instructions, the attention of the

Court should have been directed to the specific points con-

cerning which it was supposed error had been committed.

As some of the plaintiff's instructions were properly over-

ruled, we ought not under the general exception taken to

reverse the judgment merely because, in the series pre-

sented as one request, there were some which ought to

have been given."

The proposition above stated also concludes considera-

tion of plaintiff's attempted exception to the charge re-

quested by plaintiff and refused by the Court. These re-

quested instructions embodied a charge upon the entire

law of the case from the standpoint of plaintiff; the'ex-

ception, however, in the language of the exceptions above

quoted, was general and not specific, to the refusal to

.-.rive the entire charge rather than any specific portion

thereof.

The case of Thied vs. People et al. 16 Sp. Kpt, pp. 66



9

and 67, is in point upon both of the attempted excep-

tions above referred to. In the latter case the defendant

requested a series of instructions in twenty-two para-

graphs ; they were by the Court refused as a whole, except

as given. The exception of the defendant was- "to the

refusal of the Court to give the instructions requested by

the defendant," numbering each request in the exception.

As to the sufficiency of these exceptions the Court says:

"Such an exception is insufficient to compel an examina-

tion of each separate instruction. It is enough that any

one of the series is erroneous. In Beaver vs. Taylor, 93

U. S. 46, 54, this precise question was presented and the

Court said : 'The entire series of propositions was pre-

sented as one request, and if any one proposition was un-

sound, an exception to a refusal to charge the series can

not be maintained.'

"

Several exceptions were taken, or attempted to be taken,

to the charge of the Court upon the subject of malice, de-

liberation, premeditation, etc. Referring to these specific

exceptions the Court said: "It may well be doubted

whether these exceptions are sufficiently explicit to call

the attention of the Court to the precise matters com-

plained of. Beaver vs. Taylor, 93 U. S. 43, 55, in which

this Court observes: 'It is not the duty of a judge at

the Circuit Court or of an appellate court, to analyze and

compare the request and the charge, to discover what are

the portions thus excepted to. One object of an exception

is to call the attention of the Circuit Judge to the pre-

cise point as to which it is supposed he has erred, that

he may then and there consider it and give new and dif-

ferent instructions to the jury, if in his judgment it should

be proper to do so.'
"

Citing Allis vs. United States, 155 U. S. 117.

Mississippi Valley Co. vs. Pace, 158 U. S. 36.
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In Block et al. vs. Darling, 140 U. S. 238, the Supreme
Court, speaking through Mr. Justice Harlan, said: "An
exception, 'to all and each part' of the charge gave no

information whatever as to what was in the mind of the

excepting party, and therefore gave no opportunity to the

trial court to correct any error committed by it."

In Western Assurance Co. vs. Polk, 104 Fed. 650, the

Circuit Court of Appeals of the Eighth Circuit again

passed upon the same question, the exception to the charge

of the Court being in the following language : "To which

charge of the Court and each and every part thereof plain-

tiff at the time excepted." And upon the question involv-

ing this exception, the Court says : "It is common learn-

ing that such a general exception as this to the entire

charge of the Court is of no avail if any part of the charge

is good law."

The authorities seem to be almost without number upon

this subject, and if we understand the rule deducible

therefrom the charge of the Court will not be held erron-

eous upon a general exception thereto, or to each and all

of the instructions given, unless each and every proposi

tion contained in the charge is erroneous. Neither will an

appellate court hold that the trial court was in error in

refusing to give a series of requested instructions under

such a general exception if any one of such instructions is

erroneous or improper for the given case. This is the

most liberal view of the authorities that can possibly be

conceded to plaintiff in error. Under many of the au-

thorities we think this Court could properly refuse to con-

sider these exceptions even to the extent above conceded.

We have, however, no doubt about the correctness of

the charge of the trial court, as well as its refusal to give

each and all of the instructions requested by plaintiff.
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Appellant assigns as error the admission of certain tes-

timony, over plaintiff's objection, of the defendant Cough-

anour, also the refusal of the Court to strike out certain

testimony of the witness Lee Bunch.

The testimony of the defendant Coughanour involved in

this assignment of error is at the bottom of page 30 of the

transcript. In the assignment of error, appellant, re-

ferring to this testimony, says: "That the trial court

erred in permitting the witness W. A. Coughanour, for

the defense, over the objection of plaintiff in error, to

testify in substance as to the general character of the

country in the vicinity of Garden Valley," etc.

In reference to this subject, the record shows the fol-

lowing question and objection (trans, p. 30) : "Hereupon

counsel for defendant asked witness if he knew of his

own knowledge anything about the location or existence of

mineral in the range between the Middle Fork of the Pay-

ette River and the South Fork." The objection to this

question was "upon the ground that it had not been shown

by the testimony that it had any connection with the lands

described in the complaint and from which the timber

was cut."

The record throughout shows that this timber was cut

in the upper end of Garden Valley on the Middle Fork

of the Payette River and on both sides thereof. The as-

signment of error locates the lands involved in this objec-

tion as in Garden Valley, and it was a matter of vital im-

portance to the defendant that he should be permitted to

show his knowledge as to the mineralization of that sec-

tion of country. His only defense was the mineral char

acter of the land, and it was a matter of vital importance

to this defendant that he should be permitted to testify

to everything of his own knowledge relating to that min-
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eralization. The question objected to did not call for the

information set forth in appellant's assignment of error.

In the question objected to, and to which the exception

was taken, the witness was simply asked if he knew any

thing of his own knowledge about the location or existence

of mineral in one of the ranges forming the boundary

of this valley. This question was excepted to and the

exception was overruled. Thereafter, and without any

exception or objection, the witness proceeded to state what

he knew about such mineralization. "That he only knew

of the existence of mineral there from the general charac-

ter of the country; that he knew that mining had been

done; that the bed rock was bare of gravel deposits and

material that had been moved was in such quantities that

no man would do it unless he received pay for it; that

he never saw a country he would sooner prospect than

he would the great gravel beds of the Basin; that he did

not prospect the ground, but believed it was a mineral

country." There is no exception to any portion of this

testimony, and if there had been an exception it would

have been error to have rejected it under the issue ten-

dred by defendant that he cut the timber involved from

public mineral lands. Another issue tendered by the de-

fendant was his bona fides in cutting said timer under

the belief that he was cutting the same from mineral

land. If it should finally appear that the land was not

mineral land the evidence was material, in determining

whether or not the defendant was a willful or an inno-

cent tresspasser upon such lands, because if a willful

trespasser he was liable for the full value of the timber

at the time of commencing suit ; if an innocent tresDasser

he was liable only for the value of the standing timber.

United States vs. Van Winkle, supra.
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Appellant also assigns as error the action of the trial

court in overruling plaintiff's motion to strike out the

testimony of the witness Lee Bunch. The briefest exami-

nation of this record will show the correctness of the

ruling of the Court. The testimony of Lee Bunch- (trans,

pp. 33 and 34) commenced with a general statement as

to his long operation as a miner near Garden Valley; he

gives a description of the country surrounding Garden

Valley, including its topography, and the general for-

mation of Garden Valley proper and shows how it i?

surrounded with mountains. After this general descrip-

tion of Garden Valley and the surrounding hills, witness

made the statement "that he had prospected from four

to six miles west of where the timber was cut." (Trans,

p. 34.) Thereupon, "counsel for plaintiff moved to strik(

out the whole of the testimony of the witness for the

reason that it did not show the character of the land r

upon which the timber was cut, which motion was by

the Court denied" and the ruling is here assigned as error.

Appellant has made no argument in support of this

assignment, and we will assume that he has intended to

abandon the same, because the correctness of the ruling

is too apparent to warrant further consideration.

Again, there could have been no possible error in the

admission of the testimony of both Coughanour and Bunch

as to the mineral character of the land, because the jury in

finding against the defendant evidently found that the

land was non-mineral, because if the land had been min-

eral there could have been no other verdict under the

instructions and the evidence than a verdict for the de-

fendant.

United States vs. Van Winkle, 113 Fed. 904.
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The Court properly instructed the jury as to what are

mineral lands under the act of June 3d. 1878.

The instructions given by the Court were in strict har-

mony with the decision of this Court in the United States

vs. The Basic Company, 121 Fed. 504, and, if we under-

stand the brief of appellant, it is admitted that the de-

cision in the latter case "is the law of this case at pres-

ent," and appellant further says in its brief, "we assume

that the Court will adhere to its construction of the law

as given in that case." The only distinction in the ap-

plication of the law as laid down in the Basic Company

case and the case at bar as contended for by appellant

applies to the introduction of the testimony of the de-

fendant Coughanour and the witness Lee Bunch, and in

no way applies to the instructions given by the Court.

We have already shown that there was no error in the

admission of the testimony of defendant Coughanour and

overruling the motion of appellant to strike out the tes-

timony of the witness Bunch.

But, while the appellant has conceded that the case of

the United States vs. The Basic Company, supra, is the

law of this case, yet a lengthy argument has been pre-

sented against such a construction of the mineral act. The

purposes of this act are distinctly and clearly set forth

in the case of the United States vs. The Basic Company,

supra. In that case the law is carefully reviewed in con-

nection with the purposes sought to be obtained by Con-

gress through the passage of the act, and upon the ques-

tion herein involved this Court said: "In the case of

Frank P. Hardin et al. 1 Land Dec. Dept. Int. 607, the

Secretary of the Interior discussed the scope and pur-

pose of the act of June 3, 1878, and referred to the fact

that prior to 1878 it was the custom in all the mining
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regions of the United States for the inhabitants to ap-

propriate the timber on government lands for domestic

purposes ; that cities and towns, with churches and school

houses, had been built with the timber so taken from the

public lands ; and that the act of June 3, 1878, was passed

to establish by positive enactment a right claimed and

exercised without interference on the part of the* govern-

ment for a period of about 30 years. This broad con-

struction of the act was given as instruction for the guid-

ance of the officers of the Land Department in the en-

forcement of the provisions of the act, and in justifica-

tion of this broad construction the Secretary said : 'If the

timber is cut, having reference to the rules established

by the department as to size, etc., no complaint ought to

be made.' We agree with the Secretary that this con-

struction of the act is in harmony with its evident pur-

pose, and is not open to serious objection, if the rules and

regulations of the Land Department are observed and en-

forced. It has been the policy of Congress to develop the

mineral resources of the country, and provide practical

legislation to that end, placing only such restraint upon

the settler and mineral explorer as would provide against

waste and destruction. The act under consideration is*

part of this legislation, and, in our opinion, should be

construed with reference to the conditions prevailing in

the mining regions requiring that the taking of timber

for mining and domestic purposes should not be restricted

to lands known to contain minerals in paying quantities,

but should include such adjacent lands as, under all the

conditions, would not be deemed to be subject to entry

under any of the laws of the United States except as min-

eral lands; this right or privilege being exercised under

such regulations as will preserve the timber for the bene-
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fit of the inhabitants engaged in or connected with the

mining industry. The District Court for the District of

Colorado in United States vs. Edwards, 38 Fed. 812, and

the Circuit Court for the District of Nevada in United

States vs. Richmond Mining Company, 40 Fed. 415, have

similarly construed the act in question. No adverse con-

struction of the act appears to have been given by any

of the Federal Courts. Nor has the Secretary of the In-

terior changed his ruling with respect to this feature of

the act. The evidence in this case shows that most, if

not all, of the land from which the timber was cut was

classed mineral by the miners in that vicinity and in the

return of the Surveyor General. The instruction of the

trial court with regard to the character of the land and

the meaning of the act was not, therefore, in our opinion,

open to objection."

These authorities quoted seem to be in line with the

definition of the term "mineral lands" as interpreted by

the Interior Department, in its application to this act,

soon after its passage. This rule is as follows (1st L. D.

698) : "Where the lands are situated in districts of coun-

try that are mountainous, interspersed with gulches and

narrow valleys, and minerals are known to exist at differ-

ent points therein, such lands, in the absence of proof to

the contrary, will be held to be mineral in character; but

where there are extensive valleys, plains or mountain

ranges, and no known mineral exists the land may be con-

sidered and treated as non-mineral."

In this connection, we wish to call particular attention

to the rule of Secretary Teller referred to by the Court in

the above entitled case, and reported in the First Land

Decisions at 607. We quote at length from this decision,

because the then Secretary of the Interior was a member
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of the Senate at the time of the passage of the act of

June 3, 1878, and was closely connected with said legis-

lation. In deciding the case before him, among other

things the Secretary said:

"The act of Congress, approved June 3, 1878, entitled

'An Act authorizing the citizens of Colorado, Nevada and

the Territories to fell and remove timber from the public

domain for mining and domestic purposes, clearly author-

izes the cutting of timber on the mineral lands of the

United States for domestic use. It does not appear that

Peter Bye or any other of the parties complained of, cut

the wood for transportation from the Territory, and if cut

to be used in Dakota it is clearly for domestic use. It has

been alleged that the act of June 3, 1878, does not apply to

persons cutting timber on the mineral lands for sale, and

that to enable any person to have the benefit of that act,

he must cut the timber for his personal use, and not for

sale. Such a construction defeats the very intent of the

act, which was to allow the settler on the mineral lands

to have the benefit of the timber thereon growing for use

within the Territory or State where it grew. It can not

be supposed that Congress intended to say by that act to

the inhabitants of the mineral regions, that while they

might go on the lands of the United States and cut tim-

ber for their own use, yet they could not employ others

to cut timber for them, or purchase it of those who had

cut and prepared it for use.

"Large and prosperous communities had settled on thr

mineral lands of United States by and with the consent of

Congress. Statutes had been passed declaring such occu-

pation lawful, and provisions were made for securing title

to mines that should be discovered and improved on such

lands. Yet no provisions had been made by which ti-
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tie could be made to the timber growing on such land until

a mine had been discovered thereon. To have restricted

the inhabitants to the use of such timber as should be

found on the mineral claims alone would have been folly,

for in many instances mineral claims are destitute of tim-

ber. Whole mining districts are frequently compelled to

procure their supply outside of their districts, either be-

cause of timber in such districts had been cut off, and

used, or because the district was without timber when

first settled. The area of territory occupied by actually

located mineral claims is entirely too small to supply

the communities with timber from such claims alone; and

so it became a necessity to appropriate the timber on

government lands, in the absence of law authorizing the

purchase of either the timber or the land on which it grew.

From the first settlement of the mineral regions to 1878,

such had been the custom of miners in all the mineral

regions. Cities and towns with churches and school

houses had been built with the timber so taken from the

public lands. Appeals had been made to Congress from

time to time to provide by law for securing the title to

the timber on the mineral lands. Congress, with the wise

policy of keeping the mineral lands of the United States

open to further exploration and occupation, had declined

to pass any law by which the timber on such lands could

be monopolized by speculators and capitalists. Wood-

choppers and lumbermen had, from the first settlement of

the mineral regions, cut from the mineral lands, wood,

mining timbers, lumber for building, and sold the same

to those who could not or did not wish to cut such tim-

ber for their own use. It was practically impossible for

the mill men, the miners, and other inhabitants of the

country to go out and fell the trees that were to be used
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to build their mills, timber their mines, or supply their

families with fuel. About the time of the. passage of the

act of 1878 it was alleged that such cutting was in viola-

tion of law, and ought not to be allowed. To have pre-

vented such cutting would have compelled the abandon-

ment of nearly, if not quite, all the mineral regions of

the States and Territories named in the act. The act was

passed to establish by positive enactment a right claimed

and exercised without interference on the part of the gov-

ernment for a period of about thirty years, and the con-

struction heretofore given to it by this department has

defeated the purpose of the act, and has not been of ad-

vantage either to the government or the people residing

on such mineral lands.

"The great object of the governmental supervision of

the cutting of timber in those States and Territories ought

not to be to compel payment for timber so cut, but to

prevent tmnecessary waste, the cutting of the small trees

tinder the size prescribed by the department, and to pre-

vent waste by fires and other means."

This Court, in the case of Northern Pacific Kailway

Co. vs. Soderberg, in October, 1900, 104 Fed. 427, had

occasion to construe the terms mineral lands as used un-

der the Act of Congress. In this case it was held that,

"contemporaneous construction of the word 'mineral' by

the executive officers whose duty it was to construe the

land laws is, in a case of ambiguity, of persuasive force."

Citing United States vs. Moore, 95 U. S. 760.

In the instructions requested bv plaintiff the govern-

ment now seeks the establishment of a new doctrine in

its application of the Act of June 3, 1878.

For more than 25 years, Congress and the Executive
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Department of the government charged with the admin-

istration of this law has recognized the rights of millmen,

bona fide resident citizens of the State or Teritory to cut

and remove timber from mineral lands for the purposes

specified in the act. At times futile attempts have been

made to secure the repeal of this act ; at times the depart-

ment charged with its administration has recommended

its repeal, and as often as it has been recommended Con-

gress has refused to act upon the recommendation.

Throughout all the mining States during all of this time

the right of millmen has been recognized to cut and re-

move the timber for the use of the miner, the agricultural-

ist and for general building and domestic purposes. With-

in a few years past the act of June 3, 1878, which author-

ized the entry of timber lands in California, Oregon, Ne-

vada and the Territory of Washington has been extended

to the States included in the act involved in this appeal.

Since that time the government surveys have been ex-

tended, timber lands have been acquired in enormous

quantities thereunder by extensive syndicates, and an

attempt is now made for the first time in the history of

this legislation or the judicial or executive construction

of this act, to accomplish by judicial decision what Con-

gress has repeatedly refused—the repeal of this act. We
say repeal of this act, because if it is held that the bona

fide lumberman and millman may not cut and remove

timber from mineral lands for the use of the miner, the

agriculturalist and for general building and domestic

purposes, the act in effect becomes at once inoperative and

of no effect, because it would then apply only to the agri-

culturalist who lived next to the timber line and to the

miner only who is enabled to furnish and supply his own

milling plant.
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This act should be construed in view of the conditions

existing at the time of its passage and the evident pur-

poses of Congress in its enactment. There should, how-

ever, be no hesitation in sustaining the action of the trial

court upon this proposition.

Lengthy argument has been prepared urging the power

and authority of the Secretary of the Interior to establish

rules limiting the cutting and removal of the timber to

those bona fide citizens actually using it for the purposes

contemplated by the act. It is not claimed by appellant

in its brief that any specific authority has been given for

the promulgation of the rule involved. Upon that point,

appellant in its brief says: "We admit that authority

has not been given in express terms, but it has been given

by implication," and in support of its contention relies

upon the general supervisory powers conferred upon the

Secretary of the Interior by Section 441 of the Revised

Statutes. This provision is as follows: "The Secretary

of the Interior is charged with the supervision of the pub-

lic business relating to the following subjects: * * * * *

"Second. The public land, including mines."

Under the power conferred by this act the Secretary

of the Interior seeks to invalidate and render ineffective

the beneficient provisions of the Act of Congress involved

in this case.

Upon the power of the Secretary to adopt certain of

the rules in force prior to 1900, Judge Knowles, in United

States vs. Mullen Fuel Co. 118 Fed. 665, said : "Compli-

ance with such rules and regulations as the Secretary of

the Interior had power to make and adopt is necessary in

order to give a license to cut trees, and this license and

all the facts necessary to constitute this license, should

be specially set forth in the answer. * * * The Secretary
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of the Interior passed beyond the authority given him by

the statute, and in his rules and regulations has under-

taken to describe the land from which timber may be cut,

and designated it as 'strictly mineral.' What is meant

by this description we are not enlightened by any judic-

iary authority. If there is any difference between mineral

land and strictly mineral land we have not been in-

formed."

And, again, on page 666, the Court said: "It is not at

all certain what power was granted to the Secretary of

the Interior to make rules and regulations for other pur-

poses than the protection of timber upon the public do-

main and the undergrowth growing thereon. The statute

giving the right to cut timber upon the public mineral

lauds of the United States is one which concerns the pub-

He good and the general welfare; it pertains to the citi-

zens and bona fide residents of the States and Territories

named therein, and should be liberally construed. (1

Suth. St. Const. Sec. 408.) It is not to be supposed that

Congress intended to give the Secretary of the Interior

the power, by rules and regulations, to annul or limit

its effect."

Under the express provisions of the act any person oth-

erwise qualified was permitted to fell and remove timber

for the different purposes prescribed in the act. These

persons were authorized and permitted to remove this

timber from any of the mineral lands in any of the States

and Territories enumerated in the act, subject only to

such rules and regulations as the Secretary of the In-

terior might prescribe for the protection of the timber

and of the undergrowth growing upon such lands and for

other purposes.

Under the clause, and for other purposes, the appellant
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now seeks to limit, by regulations, not only the parties

who may exercise the right but also the character of the

lands upon which the right may be exercised. It has

never even been suggested by any court that the super-

visory power of the Secretary of the Interior goes to the

extent of nullifying any portion of a statutory provision.

The case of United States vs. Dastervignes, 118 Fed.

191/, cited by counsel, has no application to the case at

bar, because the regulations involved in that case were

made under a statute which fully justified the regulation

involved, and the section conferring this power upon the

Secretary of the Interior was as follows: "And he may
make such rules and regulations and establish such ser-

vice as will insure the objects of such reservations, name-

ly, to regulate their occupancy and use and to preserve

the forests thereon from destruction."

It was not necessary in that case to claim the exercise

of the power of regulation under Section 441 of the Re-

vised Statutes, because the statute involved practically

gave it for the very purposes contemplated by the regula-

tions.

In this connection we think it well to review the treat-

ment of this subject by the Interior Deoartment since

the passage of the law. We have already quoted from the

decisions and regulations promulgated by the Secretary

of the Interior soon after the act was passed. These de-

cisions and regulations were continued in force without

modification until August 5, 1886, when the following

regulations under this act were promulgated by the Sec-

retary of the Interior:

Instructions Issued by Interior Department Under Act of

June 3, 1878, Aug. 5, 1886, 5 L. D., Page 129.
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2d. The land from which the timber is felled or re-

moved under the provisions of the act, must be known to

be of a strictly mineral character and that it is "not sub-

ject to entry under existing laws of United States, except

for mineral entry."

3d. No person, not a citizen, or bona fide resident of a

State or Territory, or other mineral district, provided for

in said act, is permitted to fell or remove timber from

mineral lands therein. And no person, firm or corpora-

tion felling timber under this act shall sell or dispose of

the same, or the lumber manufactured therefrom, to any

other than citizens and bona fide residents of the State

or Territory where such timber is cut, nor for any other

purpose than for the legitimate use of said purchaser for

the purposes mentioned in said act.

4th. Every owner or manager of a saw mill, or other

person felling or removing timber under the provisions

of this act, shall keep a record of all timber so cut or re-

moved, stating time when cut, names of parties cutting

the same or in charge of the work, and describing the land

from whence cut by legal subdivisions if surveyed, and

as near as practicable if not surveyed, with a statement

of the evidence upon which it is claimed that the land is

mineral in character, and stating also the kind and qual-

ity of lumber manufactured therefrom, together with the

names of parties to whom any such timber or lumber is

sold, dates of sale, and the purpose for which sold, and

shall not sell or dispose of such timber, or lumber made

from such timber, without taking from the purchaser a

written agreement that the same shall not be used except

for building, agricultural, mining, or other domestic pur-

poses within the State or Territory; and every such pur-

chaser shall be required to file with said owner or man-
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ager a certificate, under oath, that he purchases such

timber or lumber exclusively for his own use and for the

purposes aforesaid.

5th. The books, files and records of all millmen or

other persons so cutting, removing, and selling such tim-

ber or lumber, required to be kept as above mentioned,

shall at all times be subject to the inspection of the of-

ficers and agents of this department.

6th. Timber felled or removed shall be strictly lim-

ited to building, agricultural, mining, and other domestic

purposes, within the State or Territory where itjgrew.

All cutting of such timber for use outside of the State

or Territory where the same is cut, and all removals there-

of outside of the State or Territory where it is cut, are

forbidden.

7th. No person will be permitted to fell or remove any

growing trees of any kind whatsoever, less than eight

inches in diameter.

8th. Persons felling or removing timber from public

mineral lands of the United States must utilize all of

each tree cut that can be profitably used, and must cut

and remove the tops and brush, or dispose of the same in

such manner as to prevent the spread of forest fires. The

act under which these rules and regulations were pre-

scribed provides as follows:

Sec. 3. Any person or persons who shall violate the

provisions of this act, or any rules and regulations in pur-

suance thereof made by the Secretary of the Interior,

shall be deemed guilty of a misdemanor, and upon con-

viction shall be fined in any sum not exceeding five hun-

dred dollars, and to which may be added imprisonment

for any term not exceeding six months.

9th. These rules and regulations shall take effect Sep-
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tember 1, 1886, and all existing rules and regulations

heretofore prescribed under said act, inconsistent here-

with, are hereby revoked.

These rules were continued in force without modifica-

tion, until the General Circular of the General Land Of-

fice was issued July 11, 1899. This general circular was

approved by the Commissioner of the General Land Office

and the Secretary of Interior.

In this general circular the foregoing instructions, ap-

proved by Secretary Lamar, were continued verbatim, ex-

cept the ninth paragraph which was modified to read as

follows

:

"These rules and regulations took effect September 1,

1886, and all existing rules and regulations theretofore

prescribed under said act inconsistent herewith were

thereby revoked." Circular G. L. O., July 11, 1899, page

113.

January 18, 1900, the department issued the following

instructions, which are now in force:

1. The act applies to the States of Colorado, Nevada,

Montana, Idaho, Wyoming, North Dakota, South Dakota

and Utah, and the Territories of New Mexico and Arizona,

and all other mineral districts of the United States.

2. The land from which timber may be felled or re-

moved under the provisions of this act, must be known

to be of a strictly mineral character and "not subject to

entry under existing laws of the United States, except for

mineral entry." Parties who take timber from the public

lands under assumed authority of this act must stand

prepared to show that their acts are within the prescribed

terms of the law granting such privilege, the burden being

on such parties of proving by a preponderance of evidence

that the land from which the timber is taken is "mineral"

within the meaning of the act.
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the United States and other persons, bona fide residents

of the States, Territories, and other mineral districts, pro-

vided for in the act.

4. The uses for which timber may be felled or removed

are limited by the wording of the act to "building, agri-

cultural, mining, or other domestic purposes."

5. No timber is permitted to be felled or removed for

purposes of sale or traffic, or to manufacture the same

into lumber or other timber product as an article of mer-

chandise, or for any other use whatsoever, except as de-

fined in Section 4 of these rules and regulations.

6. No timber cut or removed under the provisions of

this act may be transported out of the State or Territory

where procured.

7. No timber is permitted to be used for smelting pur-

poses, smelting being a separate and distinct industry

from that of mining.

8. No growing trees of any kind whatsoever less thaD

eight inches in diameter are permitted to be cut.

9. Persons felling or removing timber under the pro-

visions of this act must utilize all of each tree cut that

can be profitably used, and must dispose of the tops, brush,

and other refuse in such manner as to prevent the spread

of forest fires.

10. These rules and regulations shall take effect Feb-

ruary 15, 1900, and all existing rules and regulations here-

tofore prescribed under said act by this department are

hereby rescinded.

W. A. RICHARDS,
Acting Commissioner.

Approved January 18, 1900.

E. A. HITCHCOCK,
Secretary.
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From the foregoing it would appear that the rights of

rnillmen were fully recognized by the Executive Depart-

ment charged with the execution of this law until the

regulations now in force were promulgated in 1900, and

if we were to give Kule 5, now in force, a construction in

line with the purposes of the enactment of the statute, it

would certainly be held as not applying to the defendant

in this case. The rule in question is as follows: "No

timber is permitted to be felled or removed for purposes

of sale or traffic, or to manufacture the same into lumber

or other timber product as an article of merchandise, or

for any other use whatever, except as defined in Section

4 of these rules and regulations." Section 4 of these rules

and regulations is simply declaratory of the uses for

which timber may be felled or removed, stating that these

uses are limited by the wording of the act to "building,

agricultural, mining or other domestic purposes." Treat-

ing the last clause of Section 5 as limiting each of the

prior co-ordinate clauses, the rule may still be construed

in harmony with the former construction of the act. Un-

der this construction the regulation would simply limit

the purposes of sale or traffic, "except as defined in Sec-

tion 4 of these rules." It would simply limit the manu-

facture of the timber "into lumber or other timber pro-

ducts as an article of merchandise," except as defined in

Section 4 of these rules and regulations. Viewing the

rule in this light it is construed in strict harmony with

the former rulings of the department and the original

beneficent purposes of the act under which it was issued.

And, with such construction, it wholly fails to support

the contention of appellant that the local millowner is

not entitled to any compensation for cutting and removing

and preparing the timber product for the miner, the ag-

riculturalist and the homebuilder.
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In this connection we again quote from the decision of

Secretary Teller in the case reported in 1 L. D. at page

597: "It has been alleged that the act of June 3, 1878,

does not apply to persons cutting timber on the mineral

lands for sale, and that to enable any person to have the

benefit of that act, he must cut the timber for his personal

use, and not for sale. Such a construction defeats the in-

tent of the act, which was to allow the settler on the min-

eral lands to have the benefit of the timber thereon grow-

ing for use within the Territory or State where it grew.

It can not be supposed that Congress intended to say by

that act to the inhabitants of the mineral regions, that

while they might go on the lands of the United States and

cut timber for their own use, yet they could not employ

others to cut timber for them, or purchase it of those

who had cut and prepared it for use."

The construction of the present Rule 5, here suggested,

is in harmony with the decision of the Circuit Court of

Appeals of the Eighth Circuit, 109 Fed. 245, wherein that

Court refused to extend the provisions of Rule 4 of Aug-
ust 5, 1886, to those persons removing timber from min-

eral lands in small quantities to be disposed of for fenc-

ing, etc., among farmers and ranchmen. The Court con-

sidered this question in view of the purposes of the act.

saying: "The Act of Congress was intended to enable

settlers in those regions where timber is scarce to utilize

it so far as necessary for domestic and mining purposes,

and it will not be presumed that the regulation was in-

tended to place embarrassing and unnecessary obstruc-

tions in the way of such use."

Respectfully submitted,

FREMONT WOOD,
W. E. BORAH,

Attorneys for Defendant.
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The counsel for defendant in error in their brief

contend:

First—That the plaintiff's pretended exception

to the charge, or that portion thereof set forth in the

bill of exceptions, is not sufficient to authorize this

Court to consider said exceptions, and because the



exception taken is a blanket exception not pointing-

out specifically the particular portion of the charge

excepted to.

Second—That the exception taken to the Court's

refusal to give the instructions requested by the

plaintiff, is not sufficiently specific to justify consider-

ation thereof by this court, and because they fail to

point out the specific portion of the requested charge

to which exceptions were taken.

As to the contention of counsel for defendant in

error that the exceptions to the Court's charge were

not taken before the jury retired, the bill of excep-

tions shows to the contrary. Said exceptions were

taken before the jury retired. (Transcript, p. 59.)

In regard to the two propositions of the counsel

for defendant in error, counsel cite various cases in

support of their contention that the bill of exceptions

does not conform to the rule of the Court and the

law.

We respectfully submit that the cases cited do not

in any way have any bearing upon the propositions

involved in this case.

In the case of Price vs. Panhurst, et al, (53 Fed.

312), cited by counsel for defendant in error, the Bill

of Exceptions contained the entire charge in plain



violation of the rule ot the Court, and then made an

exception to the whole of the charge. The charge

contained different propositions. The Court prop-

erly held that where the Bill of Exceptions contained

the whole charge, an exception to said whole charge,

and which failed to set forth the specific portion of

the charge excepted to, would not be considered.

In the case of Beaver vs. Taylor, (93 U. S. 46),

there was a series of requested instructions upon en-

tirely different subjects and there was a general ex-

ception to the whole series.

In the case of Moulor vs. Insurance Company, (111

U. S. 333), the different instructions were presented

as one request and the exception was general as to

the action of the Court in respect of all of them.

In the case of Block, et al vs. Darley (140 U. S.

238), the instructions in full were given and an excep-

tion was "to all and each part of the charge/' and the

Court held that "the exception gave no information

whatever as to what was in the mind of the except-

ing party and, therefore, gave no opportunity to the

trial court to correct any error committed by it."

In the case of Western Assurance Company vs. Polk

(104 Fed. 650), the Bill of Exceptions set out the

entire charge and the exception to the entire charge



was general. In all the cases cited the Bill of Excep-

tions contains the entire charge of the Court and the

exceptions taken were general, or the exceptions were

general to a great number of instructions upon dis-

tinct propositions.

In making up the Bill of Exceptions we submit we

have followed the rule of this Court, which is as fol-

lows:

"The Judges of the circuit and district courts shall

not allow any Bill of Exceptions which shall contain

the charge of the Court at large to the jury in trials

at common law, upon any general exception to the

whole of such charge. But the party excepting shall

be required to state distinctly the several matters of

law in such charge to which he excepts, and those

matters of law, and those only, shall be inserted in

the Bill of Exceptions and allowed by the Court."

In this case the several exceptions to the ruling of

the Court in the matter of instructions given and in-

structions refused were in regard to the construction

of the Act of Congress of June 3, 1878, pertaining to

the cutting of timber on mineral lands:

1. As to the construction of the Act by the Court

defining the meaning of the term "mineral lands."

i
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2. Whether a certain rule and regulation, made

in pursuance of the provisions of said act, governing

the cutting of timber on mineral lands, was a valid

rule which the Court would enforce.

In regard to the first point, the Court instructed

the jury as to the proper construction of said Act of

Congress, so far as it pertains to the meaning of

the term " mineral lands'' as used in said Act. Coun-

sel for plaintiff called the Court's attention to those

particular portions of the Court's charge dealing with

this definition. Those particular portions were set

out and exceptions were specifically taken to each of

said portions. In construing the meaning of a stat-

ute by a court to a jury it would be impossible to

specify more particularly the portion of the Court's

charge than that which we have set out in our bill of

exceptions, either in justice to the trial Court, our-

selves, or this Court called upon to review that con-

struction of the act in question. We have set out the

exact language of the court in construing such stat-

ute. In the portion of the Court's charge to which

exceptions were taken, but one subject was treated

of and that was the meaning of the term "mineral

lands " as used in the Act of Congress in question. A
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fair understanding- of the meaning- of the trial Court's

instructions upon this one subject could not be reach-

ed without reading and weighing the entire para-

graph.

Our view, in this respect, is fully sustained by the

decisions in the following eases:

Edgington vs. United States, 164 U. S. 36+.

What Cheer Coal Co. vs. Johnson, 56 Fed. 811.

In the case of the What Cheer Coal Company vs.

Johnson (56 Fed. 811), the Circuit Court of Appeals,

of the Eighth Circuit, whose decision in the case of

Price vs. Panhurst (53 Fed. 312), the counsel for de-

fendant in error invokes in support of their conten-

tion, holds as follows:

"It is contended that the erroneous instruction of

the Court was not properly excepted to, and the rule

is invoked that where an exception is taken indiscrim-

inately to a portion of the charge embracing several

distinct propositions, some of which are sound, and

the attention of the Court is not called to the errone-

ous instruction, the Appellate Court will not notice it.

(Price vs. Panhurst, and case, cited).

"The purpose of this rule is to call the attention of

the trial court sharply to the parts of the charge com-

plained of before the jury retires, to the end that the



Court may then have an opportunity to explain, mod-

ify or correct its charge if an error has been inad-

vertently committed.

"The case at bar does not fall under the ban of this

rule. The charge of the Court occupies more thaii

12 pages of closely printed pages of the transcript

and on four of these pages we lind instructions re-

ferring to the liability of the defendant for the acts

of Ford as its vice-principal. Before the jury retired,

the defendant excepted in the words below to that

paragraph of the charge which treats at greatest

length of the distinction between a fellow servant and

a vice-principal. * * * * * »

"This was a fair compliance with the rule. In

taking an exception to the charge of the Court upon

a particular proposition, it is not necessary to segre-

gate the remarks of the Court on that subject from

all other portions of the charge, and except to the

very words of the judge. It is sufficient if the prop-

osition complained of, and the ground of complaint,

are clearly called to the attention of the Court."

In the case of Edington vs. United States supra,

the trial court instructed the jury as to the ef-

fect they should give to the testimony showing the

defendant's good character. The Bill of Exceptions



set out at length the portion of the Court's instruc-

tions upon that subject, and in the Court's language,

and exception was taken to that entire portion of the

Court's charge upon the subject of good faith.

Objection was made to the exception to the whole

paragraph, and thus coming within the cited cases,

to the effect that exceptions are not well taken to the

entire charge or to large portions of a charge "if the

instructions, as to some of them, were sound."

The Supreme Court held that the objection was not

well founded. The Court, speaking through Justice

Peckham, says:

"The subject treated of in the paragraph is the

single one of the proper effect to be given by the jury

to the evidence of the defendant's good character. A
fair understanding of the meaning of the instructions

cannot be reached without reading and weighing the

entire paragraph. There would have been more

room for just criticism had the defendant taken ex-

ceptions to sentences or phrases detached from their

connections."

In the case at bar the proposition complained of

was the trial court's definition of the term "mineral

lands" within the meaning of the Act of Congress in

question, and the portions of the charge set out in the



Bill, and the exceptions thereto taken, were upon that

single subject of what Congress meant by the use of

the term "mineral lands" as used in the Act of June

3, 1878.

The second two requested instructions were upon

the single subject as to whether the said Act autho-

rized the Secretary of the Interior to make rules pro-

hibiting the cutting of timber on public mineral lands

for sale and traffic. Each instruction was specified

and was specifically set forth in the Bill of Excep-

tions, and exceptions were specifically taken to the

Court's refusal to give such instructions.

We submit that the portion of the Court's charge

upon the propositions complained of were clearly and

fairly called to the trial court's attention as required

by the rule.

There was no blanket exception taken to the entire

instructions, but only to those particular paragraphs

dealing with the one subject and the proposition com-

plained of.

In regard to the argument of counsel for defendant

in error, as to the correctness of the instruction of

the trial court as to the meaning of the term "min-

eral lands" contained in the Act of Congress, we refer

to our opening brief in this case.
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In regard to the argument of counsel for defendant

in error as to the authority given to the Secretary of

the Interior under the provisions of said Act to pro-

hibit the cutting of timber from public mineral lands

as an article of trade and commerce, we repeat what

was said in our opening brief. Counsel, while argu-

ing that the instruction of the trial court to the effect

that Rule 5 of the Rules and Regulations of the Sec-

retary of the Interior of January 18, 1900, is contrary

to the provisions of the Act of Congress in question

and, therefore, invalid, still argues that said Rule 5

is in harmony with the former rulings of the Depart-

ment and the original beneficent purpose of the Act

under which it was issued-

It is but necessary to call attention to the instruc-

tion of the Secretary of the Interior to the Commis-

sioner of the General Land Office (24 L,. D. 167).

The Secretary, in these instructions, in construing

the provisions contained in the two Acts of Congress

of June 3, 1878, and August 4, 1892, with respect to

timber cutting, held that the first of said Acts, the

Act of 1878, related to all mineral lands, but to none

of any other character, and permits the cutting of

timber on such lands for building, agriculture, mining

and other domestic purposes, but not for sale and

commerce.
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Secretary Francis, in the above instructions, takes

issue with the former rulings of the Land Depart-

ment as to the right to cut timber from mineral lands

for sale and commerce, and takes the position that

such cutting is in violation of the spirit and purpose

of said Act.

The Secretary says:

"In the instructions issued under act No. 1, June

30, 1882, it was' held that timber might be cut from

mineral lands for sale to citizens and bona fide resi-

dents of the States and Territories named in said act.

In the instructions of May 7, 1S86, (4 h. D. 521), the

cutting of timber for sale or commerce was forbidden,

but in those of August 5, 18S6, (5 L. D. 129), the

right to cut timber for sale was recognized. I can-

not agree with this latter position. The express

provision is that timber may be cut 'for building,

agriculture, mining or other domestic purposes.' If

it had been intended to make the timber on the pub-

lic lands an article of trade and commerce there should

have been inserted therein such provision as 'or for

sale to bona fide residents for such purposes.'

"The license given under this provision is in dero-

gation of the rights of the public and must therefore

be strictly construed and limited to the cases clearly
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and unequivocally specified in the act. The words

used do not include license to cut timber for the pur-

pose of sale, and such license can not properly be in-

cluded by implication. The proper construction

of these laws would seem to be: No. 1 relates to all

mineral lands of the United States, but to none of

any other character, and permits the cutting of tim-

ber on such lands for building, agriculture, mining

and other domestic purpose?, but not for the purpose

of sale and commerce; while act No. 2, as amended

by the act of 1892, relates to all non -mineral lands of

the United States in all public land states, and pro-

hibits the cutting of timber upon such lands, except

as therein provided."

"The effect of this act No. 1 as construed by. the

Department having, as you state, 'resulted in whole-

sale devastation of timber on such lands for purposes

of speculation and personal gain,' affords sufficient

reason for reconsidering the matter for the purpose

of correcting this evil if possible. Furthermore a

change of the ruling as to the construction of said

act could not affect any vested rights as it would sim-

ply operate as a revocation or limitation of the re-

stricted license to cut recognized under the construc-

tion heretofore given said act. There seems there-
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fore to be good reasons for changing the instructions

under said act, and no valid reason against such ac-

tion at this time."

" You will at once prepare instructions in accord-

ance with the views herein set forth to take effect

upon such future date as may seem proper, and sub-

mit the same for approval."

These instructions were subsequently carried out

in the Rules and Regulations of Jan. 18, 1900, and as

more particularly shown in Rule 5, which the trial

court now holds invalid.

Counsel contend that we would so construe the

Rules and Regulations as would change the force and

effect of the act of June 3, 1878, and we would empow-

er the Secretary of the Interior with legislative pow-

er sufficient to modify an act of Congress. Counsel

mistakes our purpose.

What we desire is that rules and regulations should

be promulgated by the Secretary of the Interior and

so construed as to carry out the plain purposes of the

act of Congress in question. In the cases cited in our

opening brief, we have shown that to the Secretary is

delegated by Congress the power to carry out the

purposes of the Congress in enacting the law by

making proper rules and regulations, governing and



14

controlling the license there granted. Congress gave

the license to cut timber on public mineral lands for

certain purposes, but the history of the act plainly

shows that Congress intended the Secretary to con-

trol this license. We again submit that to permit

timber syndicates and timber operators to go upon

public mineral lands and indiscriminately and ruth-

lessly despoil valuable timber growing thereon, and

to grow rich and arrogant by wholesale traffic in such

timber, and at the same time have the Secretary of

the Interior, who is delegated with general super-

vision over our public land and timber interests,

powerless to prevent it, is to make the law a mock-

ery and is in plain violation of its spirit and its pur-

poses.

Respectfully submitted,

R. V. COZIER,

Attorney for Plaintiff in Error.
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In the Circuit Court of the United States, in and for the

Central Division of the District of Idaho.

THE UNITED STATES OF AMER-i
IOA,

Plaintiff,

vs.

ORIN THAYER and R. S. SHAW, W.
H. RIDENBAUGH, MARY RIDEN-
BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style
of the SHAW LUMBER COMPANY,

Defendants.

Complaint.

The United States of America by R V. Cozier, its

attorney, for the District of Idaho, acting in this behalf
by direction of the Attorney General of the United
States, brings this its complaint against Orin Thayer
and R, S. Shaw, W. H. Ridenbaugh, Mary Ridenbaugh
and A. Rossi, doing business under the firm name and
style of the Shaw Lumber Company and for cause of
action and suit alleges:

t
That the defendants R S. Shaw, W. H. Ridenbaugh,

Mary Ridenbaugh and A. Rossi are now and at all times
hereinafter mentioned were copartners doing business
under the firm name and style of the Shaw Lumber
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Company and engaged in carrying on a general whole-

sale and retail lumber and wood business at Boise City,

State of Idaho.

n.

That the United States is now, and at all times here-

inafter mentioned, was the owner and entitled to the

possession of the following described lands, to wit:

Sections 9, 10, 15, and 16, township 4 N., range 4 E., B.

M., and sections 3, 4, 5, 8, 9, 16, 21, 26, 27, 28; 34 and 35,

township 5 N., range 4 E., B. M., and sections 13, 14, 25,

26, 34 and 35, township 6 N., range 4 E., B. M., being

and lying adjacent to Grimes Creek, Boise County, State

of Idaho.

III.

That during the years 1900, 1901, and 1902 the said

defendant Orin Thayer unlawfully and wrongfully en-

tered upon the said described lands of the plaintiff, and

then and there willfully and unlawfully and wrongfully

felled and cut down timber and trees then and there

standing and growing upon said public lands, such tim-

ber and trees then and there being the property of the

plaintiff and unlawfully and willfully took and carried

away the said timber and trees so felled and cut and

being the property of the plaintiff, as aforesaid, and

unlawfully and willfully manufactured therefrom four

Thousand two hundred (4,200) cords of wood of t"he value

of five (#5.00) dollars per cord, and of the total value of

twenty-one thousand (|21,000.00) dollars, then and there

the property of the plaintiff, which said four thousand
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two hundred (4,200) cords of wood the said defendant

did then and there unlawfully and wrongfully convert

to his own use and benefit, to the damage of the plaintiff

in the sum of twenty-one thousand ($21,000.00) dollars.

IV.

Plaintiff further alleges that the said defendant Orin

Thayer thereupon and thereafter unlawfully and will-

fully sold and delivered the said four thousand two hun-

dred (4,200) cords of wood which he unlawfully and

wrongfully cut from said lands as aforesaid, and which

was then and there the property of the plaintiff, to R.

S. Shaw, W. H. Ridenbaugh, Mary Ridenbaugh, and A.

Rossi, then and there doing business under the firm

name and style of the Shaw Lumber Company, and that

the said defendants constituting the said Shaw Lumber
Company, as aforesaid, then and there received into

their possession the said four thousand two hundred
14,200) cords of wood of the value of five ($5.00) dollars

per cord and to the total value of twenty-one thousand

($21,000.00) dollars. Said wood being then and there
the property of the said plaintiff, and then and there
unlawfully and wrongfully appropriated and converted
said wood, so received from the said Orin Thayer, as
aforesaid, being then and there the property of the
plaintiff, as aforesaid, to their own use and benefit to
the damage of the plaintiff in the sum of twenty-one
thousand ($21,000.00) dollars.

Wherefore plaintiff demands judgment against said
defendants, and each of them, in the sum of twenty-one
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thousand ($21,000.00) dollars and for costs of this action.

R. V. COZIER,

TJ. S. Attorney for Plaintiff.

State of Idaho, ^
y ss.

County of Ada. J

R. V. Cozier, being first duly sworn, on his oath de-

poses and says: That he is the attorney for the plaintiff

in the above-entitled action and that he makes this

affidavit for and on behalf of the United States. That

he has read the foregoing complaint and knows the con-

tents thereof, and that the same is true, except as to

those matters stated on his information and belief and

as to those matters he believes it to be true.

R. V. COZIER.

Subscribed and sworn to before me this 7th day of

May, 1903.

A. L. RICHARDSON,

Clerk.

[Endorsed]: No. 25. In the Circuit Court of the

United States, Within and for the District of Idaho,

Central Division. The United States of America,

Plaintiff, vs. Orin Thayer, R. S. Shaw, W. H. Riden-

baugh, and A. Rossi, Defendants. Complaint. Filed

May 7th, 1903. A. L, Richardson, Clerk. R. V. Cozier,

Attorney for Plaintiff.
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In the Circuit Court of the United States for the District of

Idaho, Central Division.

THE UNITED STATES OF AMER-'
ICA,

Plaintiff,

vs.

ORIN THAYER and R. S. SHAW, W. )
Na

H. RIDENBAUGH, MARY RIDEN-
BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY.

Summons.

The President of the United States, to Orin Thayer and
R. S. Shaw, W. H. Ridenbaugh, Mary Ridenbaugh,
A. Rossi, Doing Business Under the Firm Name and
Style of the Shaw Lumber Company, the Above-
named defendants, Greeting:

You are hereby commanded to be and appear in the
above entitled Court, holden at Boise, in said District,

and answer the complaint filed against you in the above
entitled action within twenty days from the date of the
service of this Summons upon you, if served within the
county of Ada, in said District, or if served within any
other county of said District, then within forty days
from the date of such service upon you; and if to,, fail
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so to appear and answer, for want thereof, the plaintiff

will take judgment against you for the sum of $21,000.00,

and for the costs of this action. This suit is brought

upon the ground that during the years 1900, 1901, and

1902, that the defendant Orin Thayer, unlawfully en-

tered upon the lands of the plaintiff situated upor> sec-

tions 3, 4, 5, 8, 9, 16, 21, 26, 27; 28; 34 and 35, T. 5 N., R,

4 E, B. M., and sections 13, 14, 25, 26, 34 and 35, T. 6 N.,

R. 4 E., B. M., being and lying adjacent to Grimes Creek,

Boise County, State of Idaho, and unlawfully cut down

Timber trees therefrom and manufactured 4,200 cords of

wood, and thereafter the said defendant unlawfully

delivered the said 4,200 cords of wood to the said defend-

ants, R. S. Shaw, W. H. »Ridenbaugh, Mary Ridenbaugh

and A. Rossi, who received the aforesaid 4,200 cords of

wood into their possession, and unlawfully converted

the same to their own use and benefit to the damage of

the plaintiff in the aforesaid sum of $21,000.00. The

facts more fully appearing in plaintiff's complaint, a

certified copy of which is served herewith and made a

part hereof.

And this is to command you, the marshal of said Dis-

trict, or your deputy, to make due service and return

of this summons. Hereof fail not.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United
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States, and the seal of said Circuit Court, affixed at

Boise in said District this 8th day May, 1903.

[Seal] A. L. RICHARDSON,

Clerk.

I hereby certify that I received the within summons

at Boise, Idaho, May 8th, 1903, and served the same on

R. S. Shaw, W. H. Ridenbaugh and Mary Ridenbaugh, at

Boise, Idaho, May 8th, 1903.

I served the same on Orin Thayer at his ranch on

Clear Creek 27 miles north of Boise, May 9th, 1903.

I served the same on A. Rossi at Boise, Idaho, May
9th, 1903.

R. ROUNDS,

Marshal.

By C. K. Andrews,

Deputy.

[Endorsed]: No. 25. In the Circuit Court of the

United States for the District of Idaho, Central Division.

The United States, vs. Orin Thayer et al. Summons.

Returned and filed May 11th, 1903. A. L. Richardson,

Clerk. By H. L. Richardson, Deputy Clerk.
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In the Circuit Court of the United States for the District of

Idaho, Central Division.

THE UNITED STATES OP AMER-

ICA,
Plaintiff,

vs.

ORIN THAYER and R. S. SHAW, W.

H. RIDENGAUGH, MARY RIDEN-

BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,
Defendants.

Order Extending Time to Answer.

On application of W. E. Borah and Wood & Wilson,

attorneys for the defendants above named, it is hereby

ordered that the time for filing either answer or demur-

rer for the defendants R S. Shaw, W. H. Ridenbaugh,

Mary Ridenbaugh, and A. Rossi, be extended so that

the same may be filed on or before the 18th of June,

1903.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 25. In the Circuit Court of the

United States in and for the Central Division of the

District of Idaho. United States of America, Plaintiff,

vs. Orin Thayer et al., Defendants. Order. Filed May

27th, 1903. A. L. Richardson, Clerk.



vs. Orin Thayer et al.

In the Circuit Court of the United States, in and for the

Central Division of the District of Idaho.

THE UNITE© STATES OF AMER-
ICA,

Plaintiff,

vs.

ORIN THAYER and R, S. SHAW, W.'

H. RIDENBAUGH, MARY RIDEN-

BAUGH and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,

Defendants.

Answer of Mary Ridenbaugh.

Comes now Mary Ridenbaugh, one of the defendants

above named, answering for herself and not for either

of her codefendants, admits, denies and alleges as fol-

lows:

1st. Denies that she now is, or at any of the times

mentioned in the complaint herein was, a copartner in

or in any way interested in, or in any way connected
with the Shaw Lumber Company, either as a copartner
or otherwise, as specifically set forth and alleged in

paragraph one of the complaint herein.

2d. This defendant further alleges, that she is not
now and at the times mentioned in the complaint herein
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was not, and never has been a copartner in or doing

business with either the said R. S. Shaw, W. H. Riden-

baugh or A. Rossi under the name and style of the Shaw

Lumber Company, and that she has never participated

in or been engaged in any of the transactions specifically

alleged and set forth in said complaint.

Wherefore, this defendant prays judgment, that said

complaint may be dismissed as to the said defendant,

and for her costs herein.

FREMONT WOOD and

W. E. BORAH,

Attorneys for Defendant, Mary Ridenbaugh.

State of Idaho,

County of Ada.}
Mary Ridenbaugh, being first duly sworn, deposes and

says, that she is one of the defendants named in the fore-

going cause of action; that she has read the fore-

going answer and knows the contents thereof, and that

the facts therein stated are true of her own knowledge.

MARY RIDENBAUGH,

Subscribed and sworn to before me this 15th day of

July, A. D. 1903.

[Seal] NELLIE T. WOOD,

Notary Public, Ada County, Idaho.

[Endorsed]: No. 25. In the Circuit Court of the

United States in and for the Central Division of the

District of Idaho. The United States of America,

Plaintiff, vs. Orin Thayer et al., Defendants. Answer
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of Mary Ridenbaugh. Filed July 15th, 1903. A. L.

Richardson, Clerk.

In the Circuit Court of the United States, in and for the

Central Division of the District of Idaho.

THE UNITED STATES OF AMER-

ICA,

Plaintiff,

vs.

ORIN THAYER and R. S. SHAW, W.

H. RIDENBAUGH, MARY RIDEN-

BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,

Defendants.

Answer of A. Rossi.

Comes now, A. Rossi, one of the defendants above

named and answering for himself and not for either of

his codefendants, admits, denies and alleges, as follows:

1st. Denies that he now is, or at any of the times

mentioned in the complaint herein, was a copartner in

or in any way interested in, or in any way connected

with the Shaw Lumber Company, either as a copartner

or otherwise, as specifically set forth and alleged in

paragraph one of the complaint herein.

2d. This defendant further alleges, that he is not

now, and at the times mentioned in the complaint herein

was not, and never has been, a copartner in or doing
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business with either the said R. S. Shaw, W. H. Riden-

baugh or Mary Ridenbaugh, under the name and style

of the Shaw Lumber Company, and that he has never

participated in or been engaged in any of the transac-

tions specifically alleged and set forth in said complaint.

Wherefore, this defendant prays judgment, that said

complaint may be dismissed as to the said defendant,

and for his costs herein.

FREMONT WOOD and

W. E. BORAH,

Attorneys for the Defendant A. Rossi.

State of Idaho,
ss. i}County of Ada,

A. Rossi, being first duly sworn, deposes and says that

he is one of the defendants named in the foregoing cause

of action; that he has read the foregoing answer and

knows the contents thereof and that the facts therein

stated are true of his own knowledge.

A. ROSSI.

Subscribed and sworn to before me this 15th day of

July, A. D. 1903.

[Seal] NELLIE T. WOOD,
Notary Public, Ada County, Idaho.

[Endorsed]: No. 25. In the Circuit Court of the

United States in and for the Central Division of the Dis-

trict of Idaho. The United States of America, Plaintiff,

vs. Orin Thayer et al., Defendants. Answer of A. Rossi.

Filed July 15th, 1903. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, in and for the

Central Division of the District of Idaho.

THE UNITED STATES OF AMER-!

IOA,

Plaintiff,

vs.

ORIN THAYER and R. S. SHAW, W.

H. RIDENBAUGH, MARY RIDEN-

BAUGH and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,

Defendants,

Answer of Orin Thayer, R. S. Shaw, and W, H. Ridenbaugh.

Come now the defendants, W. H. Ridnebaugh, R. S.

Shaw and Orin Thayer, and for answer to the complaint

herein admit, deny and allege as follows:

1st. These defendants deny that R, S. Shaw, W. H.

Ridenbaugh, Mary Ridenbaugh and A. Rossi now are

or at any of the times mentioned in the complaint herein

were copartners, doing business under the firm name

and style of the Shaw Lumber Company, engaged in

carrying on a general wholesale and retail lumber and

wood business at Boise City, State of Idaho; but these

defendants allege the fact to be that the said W. II.

Ridenbaugh was, and now is, and at all the times men-
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tioned in the complaint herein was the owner of the

business and property of the said Shaw Lumber Com-

pany, and that neither of the other defendants were

copartners therein.

2d. This defendant admits that the said plaintiff is

the owner of all those certain lands described in para-

graph two of the complaint herein, except section 16 in

township 4 north, range 4 east, and section 16, the west

naif of section 21, the northeast $ of the northwest \

of section 21, the north £ of the northeast \ of section 28,

and the southwest \ of the northeast \ of said section 28,

township 5 north, range 4 east, which said last men-

tioned and described lands had been granted and con-

veyed by plaintiff, as these defendants are informed

and believe and therefore upon information and belief

allege, before the commission of any of the trespasses

alleged to have been committed in the complaint herein.

3d. These defendants deny that during the years

1900, 1901, or 1902, the defendant Orin Thayer unlaw-

fully or wrongfully entered upon the lands of the plain-

tiff described in its complaint herein, or that he then

or there willfully, unlawfully or wrongfully fell and

cut down timber and trees then and there standing or

growing upon said lands or any of them, except as here-

inafter specifically stated; and these defendants deny

that the said Orin Thayer, either unlawfully or will-

fully, took and carried away the said timber trees, or

any timber trees so felled and cut, or that he unlaw-

fully or willfully manufactured therefrom four thou-
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sand (4,000) cords of wood, or any other quantity, except

as hereinafter stated; these defendants deny that said

cord wood was of the value of twenty-one thousand

($21,000.00) dollars, or of any other or greater value

than twenty cents per cord, and these defendants deny

that the said Orin Thayer did then and there unlawfully

or wrongfully convert the said cord wood to his own use

and benefit to the damage of plaintiff in the sum of

twenty-one thousand dollars, or to plaintiff's damage

in any other sum; and these defendants deny that the

said Orin Thayer converted the said cord wood, or

any part or portion thereof to his own use, except as

hereinafter stated.

4th. These defendants deny that the said Orin

Thayer, thereafter either unlawfully or willfully, sold

and delivered said cord wood or any part thereof to R.

S. Shaw, W. H. Ridenbaugh, Mary Ridenbaugh and A.

Rossi, then and there doing business under the name

and style of the Shaw Lumber Company, and deny that

the said defendants then constituted the said Shaw

Lumber Company, and deny that the said defendants

then and there received into their possession the said

cordwood, or any part or portion thereof; these defend-

ants deny that the said cordwood was then and there

the property of the plaintiff herein, or that the defend-

ants R. S. Shaw, W. H. Ridenbaugh, Mary Ridenbaugh

and A. Rossi, or either of them, unlawfully or wrong-

fully appropriated or converted said wood to their

own use and benefit to the damage of plaintiff in the
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sum of twenty-one thousand ($21,000.00) dollars, or in

any other amount.

5th. Further answering the complaint herein, and

for a separate affirmative defense thereto, those de-

fendants allege:

1st. That the defendants Orin Thayer and W. H.

Ridenbaugh at all the times mentioned and set forth

in the complaint herein were and now are citizens of

the United States and bona fide residents of the State

of Idaho.

2d. That the defendant W. H. Ridenbaugh now is,

and during all the times mentioned in the complaint

herein was, carrying on business at Boise City, Ada

County, Idaho, as a wholesale and retail dealer in

cordwood, lumber and other materials under the name

and style of the Shaw Lumber Company.

3d. That during the fall and winter of 1901 and

winter and spring of 1902, the defendant Orin Thayer

entered upon several and divers tracts of mineral land

along and in the immediate vicinity of Moore's Creek

and along and in the immediate vicinity of Grimes

Creek in Boise County, Idaho, the said lands so entered

upon by the said Thayer being a part of the public

domain of the United States and within a portion of the

various tracts of land set forth and described in the

complaint herein, as the property of the said plaintiff;

that said land so entered upon by said Thayer was and

is public mineral lands of the United States not subject

to entry under existing laws except for mineral entry;

that the defendant Thayer then and there cut and re-
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moved from said lands pine timber trees from and out

of which 1800 cords of the cordwood described in plain-

tiffs complaint were cut and manufactured; that said

trees were cut by the said defendant Thayer and said

cordwood was manufactured therefrom for domestic

purposes, and for general use as fuel at Boise City, Ada

County, Idaho, and that said cordwood manufactured

from said timber trees was thereafter, by the said de-

fendant Thayer, conveyed to Boise City, Ada County,

Idaho, where it was sold and delivered by the said

Thayer to the defendant W. H. Ridenbaugh, doing busi-

ness as aforesaid under the name of the Shaw Lumber

Company for general use as fuel among citizens and

residents of the said Boise City; that no portion of said

cordwood was exported or intended for export from the

State, and no portion of the said cordwood was or has

been exported from the State; that the same has been

used and disposed of by the said Shaw Lumber Com-

pany only for the uses and purposes hereinbefore stated.

4th. That in cutting said timber trees, the said de-

fendant Thayer well and truly observed all lawful rules

and regulations then in force and theretofore promul-

gated by the Secretary of the Interior for the protection

of the timber and of the undergrowth growing upon said

lands, and for other purposes as provided in the Act of

Congress approved June 3d, 1878, entitled "An Act au-

thorizing the citizens of Colorado, Nevada and terri-

tories to fell and remove timber on the public domain

for mining and domestic purposes," and to that end

these defendants allege that in cutting and removing
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said timber trees the said defendant Thayer did not cut

or remove any trees less than eight inches in diameter,

that he utilized all of the trees cut without committing

or permitting any waste thereof and that he so disposed

of the tops as to best prevent the spread of forest fires.

5th. These defendants therefore allege that the said

timber trees and the whole thereof from which said

cordwood was produced were felled, removed and dis-

posed of by the defendants herein under and in accord-

ance with the license and privileges extended by the

above-entitled act; and these defendants further allege

that no other or greater portion of the cordwood

described in the complaint herein was cut or removed

from the lands of plaintiff described in its complaint

herein, than said 1800 cords.

Wherefore, defendants pray that plaintiff take noth-

ing by its complaint herein.

W. E. BORAH and

FREMONT WOOD,

Attorneys for the Defendants.

State of Idaho,

County of Ada.

W. H. Ridenbaugh, being first duly sworn, deposes and

says that he is one of the defendants named in the fore-

going answer; that he has read the said answer and

I
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knows the contents thereof; that the facts therein stated

are true of his own knowledge, except the matters

therein alleged to be on information or belief, and as

to those matters he believes the same to be true.

W. H. RIDENBAUGH,

Subscribed and sworn to before me this 16th day of

July, 1903.

[Seal] NELLIE T. WOOD,

Notary Public in and for Ada County, Idaho.

[Endorsed] : No. 25. In the Circuit Court of the

United States in and for the Central Division of the

District of Idaho. The United States of America,

Plaintiff, vs. Orin Thayer et al., Defendants. Answer of

W. H. Ridenbaugh, Orin Thayer and R. S. Shaw. Filed

July 17th, 1903. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, in and for the

Central Division of the District of Idaho.

THE UNITED STATES OF AMER- \

IOA,

Plaintiff,

vs.

ORIN THAYER, and R. S. SHAW, W. .

> Law Owe.
H. RIDENBAUGH, MARY RIDEN-

BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,

Defendants. /

Stipulation Extending Time to Plead.

It is hereby stipulated that the time to plead in the

above-entitled cause be extended until July 15th, 1903.

R. V. COZIER,

Attorney for Plaintiff.

W. E. BORAH and

FREMONT WOOD,
Attorneys for Defendants.

[Endorsed]: No. 25. In the Circuit Court of the

United States for the District of Idaho, Central Division.

The United States of America, Plaintiff, vs. Orin Thayer

et al., Defendant. Stipulation. Law Case. Filed

June 19th, 1908. A. L. Richardson, Clerk.
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At a stated term of the United States Circuit Court,

held at Boise, Idaho, on the 21st day of September,

1903. Present: Honorable JAS. H. BEATTY,

Judge.

THE UMTED STATES OF AMER-'

ICA,

VS. '. s"«. IT)

ORIN THAYER et al.

Order Dismissing Cause as to Defendants Mary Ridenbaugh

and A. Rossi.

Here on motion of the United States District Attorney

it is ordered that said cause be dismissed as to the de-

fendants Mary Ridenbaugh and A. Rossi.

THE UNITED STATES,

Plaintiff,

vs.

ORIN THAYER et al.,

Defendants.

1 Instructions.

Gentlemen of the Jury:

On June 3, 1878, Congress enacted a law, the import-

ant part of which, in this case, is substantially as fol-

lows: "All citizens of the United States and other per-

sons bona fide residents of certain states and terri-

tories, including Idaho, and all other mineral districts

of the United States shall be and are hereby authorized
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and permitted to fell and remove for building, agricul-

ture, mining and other domestic purposes, any timber or

other trees growing or being on the public lands, such

lands being mineral and not subject to entry, under ex-

isting laws of the United States, except for mineral en-

try, in either of said states, territories or districts of

which such citizens or persons may be at the time bona

fide residents, subject to such rules and regulations as

the Secretary of the Interior may prescribe for the pro-

tection of the timber and of the undergrowth growing

upon said lands, and for other purposes, provided, the

provisions of this act shall not extend to railroad cor-

porations."

Unfortunately, in the act there are some clauses which

raise questions of doubt; but by that act we must be

governed and strive to reach its meaning. When a

statute is doubtful in its construction, one of the modes

of reaching its meaning is to consider the circumstances

and questions under which it was enacted, and thereby

try to discover what the object of the legislature was in

enacting it.

Many years before this law was enacted the settle-

ment of all this intermountain country was commenced

through the discovery of precious metals in differed

portions of the country. After such discovery people

came in great numbers from everywhere, and mining

operations commenced, mills were built, roads were con-

structed, towns grew up, and all the activities of civil-

ized life sprang into being.
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For all those industries there was a large amount o r

timber required. At that time there was no law regu-

lating its use, and the people cut it from any place they

desired. As a matter of course they would take it from

the portions of country most convenient to the place of

use, but there was no distinction as to the kind of land

from which it might be taken, whether mineral or

nonmineral, it was taken from wherever the people

desired.

Such were the circumstances under which the law was

enacted. It is always a legal presumption that any

legislative body, in enacting any law, does so in view of

the circumstances surrounding the interests which the

law is intended to reach. They are presumed to know

all these facts, and the law is presumed to have been

enacted in view of these facts, and with a view of meet-

ing whatever necessities might exist in the case.

It is generally understood and I do not doubt, that

one of the chief objects of the law was to encourage the

mining industry, and, at the same time, not discourage,

but rather aid, all other industries that naturally arose

and were associated with it.

It was not the intention of Congress to deprive the

people of the use of the timber which they had been ac-

customed to use for mining and other purposes. One

object, of course, was to prevent its wanton destruction,

which naturally follows where there is no law to govern

it; and probably that was one of the reasons why the

law was enacted.
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The provision which raises the question of doubt, is

that which says that the timber may be cut from public

lands, said lands being mineral and not subject to entry

under existing laws of the United States except for min-

eral entry. If that clause were construed by itself,

independent of the other provisions of the law, and

without any regard to the objects which Congress must

have had in view in enacting the law, then the conten-

tion made by the Government would undoubtedly be

correct; that is, that the cutting of timber would be lim-

ited to actual mining ground; that is, ground which can

be patented under the mining laws. It results that the

ground covered by that particular clause would be ac-

tually located mining claims; such claims, as, under the

law, can be entered. But of course you understand that

the ground that can be patented and entered under the

mining laws are those particular tracts where mineral

has been discovered and the ground located and claimed

as mining claims.

Now, as I said, if we take simply that clause and con-

sider it alone, there would be no question that the cut-

ting of timber would be limited absolutely to actual

mineral ground, that is, such as is known to contain

mineral, and it may be added, that when ground is

known to contain mineral of value, it is claimed and

located as a mining location. It would therefore result

that the use of the timber would be practically limited

to mining locations.

Shortly after the passage of this law, when all the

conditions under which it was enacted, and when the
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objects which Congress had in view in its enactment

were better understood than now, Secretary of the In-

terior Teller, who was entirely familiar with all the cir-

cumstances under which the law was enacted, and, if

I am not mistaken, was a member of the Senate at the

time the law was enacted, in construing it in 1882, used

this language: "Where the lands are situated in districts

of country that are mountainous, interspersed with

gulches and narrow valleys, and minerals are known to

exist at different points therein, such lands, in the ab-

sence of proof to the contrary, will be held to be mineral

in character"—he does not say simply the ground

located as mining claims, but the general sections of the

country where this mineral is discovered—"but where

there are extensive valleys and mountains where no

mineral exists the lands may be considered and treated

as nonminerals." Such were the views of the Secretary

of the Interior at that time, and those views were fol-

lowed for a great many years. Timber was cut from

time to time upon all sections of lands Ln the neighbor-

hood of mining camps. The views of the Secretary of

the Interior have changed, and he now construes the

law by taking that one clause I have referred to, alone

and independent of the rest of the statutes; and, as I

said, construing it alone, it means just what the Secre-

tary now claims, as I understand his ruling.

But the question that is to be determined now is,

what is the proper construction to be placed upon this

law? Is the construction now placed upon it by the
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Secretary of the Interior, and the claims which the

representatives of the Government have urged in this

case, the correct one, or is the former construction the

proper one?

In construing the law we must keep in view, first,

that the law provides for the use of a large amount of

timber. You will remember that it provides for tim-

ber, for building, for mining, for agriculture, and for all

other domestic purposes. The mere suggestion is suffi-

cient to convince you that a large amount of timber was

required for these different uses. And, second, you

must keep in view that under this construction it would

be limited to the actual located mining claims in which

mineral has been discovered and which would be sub-

ject to patent under the mining laws, as I have before

suggested. Keep these two ideas in your minds; first,

the large amount of timber required; second, under the

claimed construction, the small amount of territory that

would be available for the use of timber.

There are two reasons which, in my opinion, militate

against this construction of the law, and which would

make the law futile. The first is that if you limit it

simply to mining claims you limit the cutting of timber

to a very small portion of a mining camp. Any one

familiar with a mining camp knows that the located

claims cover a very small portion of the territory-^-

probably not one-tenth of the territory if they are

located according to law. Many are located in violation

of the law, without any ledge discovery, but the legally
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located mining claim will cover but a very small por-

tion of the country. You will readily understand that

there could not be cut from such small area sufficient

timber to meet the wants that the community required,

and which Congress designed that they should have.

The second objection is, that the timber on these min-

ing claims belong to the owners of the claims. Other

citizens have no right to go upon them and cut timber.

Now the law does not limit the cutting of timber to the

owners of mining claims. Therefore, if you follow this

construction you give the timber alone to the owners of

mining claims, and others are forbidden to take it. The

law plainly says that all citizens may use it, while this

construction of the law says that only owners of mining

claims may use it; so you see that construction of the

law may not possibly be followed. It rendered the law

absolutely absurd.

I instruct you upon this important question as fol-

lows: That the law includes as mineral land not only

those tracts in which mineral has been actually discov-

ered and which has been claimed and located as mining

claims, but also all other lands lying in reasonably close

proximity to or in the general neighborhood of such

mining claims, and all such neighboring lands, even if

mineral has not been actually discovered therein. In

this connection you must bear in mind that, as a rule the

land in a mineral district and in the neighborhood of

mines is of such a hilly, broken character that it is ut-

terly useless for agriculture or other purposes than min-
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ing, and for the timber growing upon it, and as Congress

is presumed to have known this fact, it is presumable

that it intended to include all such land under the desig-

nation of mineral land, with a view of granting the use

of the timber thereon, as stated. Much has been said

in this case as to the quantity of mineral that must be

found in the ground to constitute it mineral land. The

laws themselves fix no limit. They do not say that it

must be more valuable for mineral than for other pur-

poses, which, as I understand, is the rule which the de-

partment holds, but in my opinion it is utterly imprac

tieable. It would become a simple question of opinioD.

Five men might say certain land is more valuable for

mining, while another five might say it is more valuable

for agriculture or other purposes. It becomes merely a

subject of conjecture; one upon which opinions may, and

do differ. I feel satisfied in saying that ground contain-

ing only a trace of mineral, a color, or containing it in

such small quantities that a miner would not expect it

to ever prove profitable, cannot be held to be mineral

land. But when it contains sufficient mineral to en-

courage the miner to claim and locate it in good faith

as mining ground, and work and develop it with a rea-

sonable expectation of finding mineral in paying quanti-

ties, even if it never proves valuable, is, within the law,

mineral land.

The question may be asked, how will it be known what

the miner's opinion is? My answer is, by what he does,

as you must judge in this case by what has been done.
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It is true, as argued in this case, that under the strict

letter of the law, land which can legally be entered un-

der the homestead and timber and stone laws, is not min-

eral land and cannot be held as such, and also, land

rvhich is legally mineral land cannot be entered under

other land laws. The law makes this distinction in

the two kinds of lands; but in practice it becomes a ques-

tion of opinion for the entrymen. What one may con-

sider mineral another may consider nonmineral. The

fact that land is entered as a homestead is only pre-

sumptive, and not absolute proof that it is not mineral

land, and so, also, is the fact that land which is entered

as mineral land, is not absolute proof that it is mineral

within the law.

Now, gentlemen, while the law has made these liberal

provisions for the use of timber in mining districts, it

must not be abused. Citizens may not be allowed li-

cense to cut any timber they please without any regard

for the laws. It is your duty to examine the testimony

carefully and without fear of or favor to any, reach

the conclusion which is dictated to your judgment by the

testimony and the law in the case. I fear that the idea

is too prevalent that the timber on the public lands is

free and open to everybody to be used as they please, and

that it is very often wantonly destroyed. That is not

the law, and the juries of the country and the court

must enforce the law as it exists. The law is liberal

enough as it is, and it is your duty, when a case comes

before you, to see that the law is enforced. I ask you
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to investigate carefully the facts in this case. If, after

you have investigated these facts, you conclude the lands

from which the timber was cut was mineral within the

meaning of the law as I have defined it to you, your ver-

dict must be for the defendants, provided, you also find

they have complied with the rules of the Secretary of the

Interior in so far as they are in harmony with the law

and authorized by it.

I call your attention to the only rule that I think nec-

essary in this case, and that is the rule concerning the

utilization of the tops and all of the timber, and not to

destroy it in any way or negligently leave it upon the

ground. The rules of the Secretary require that the

timber shall all be utilized as far as it can profitably be

done, and that all the brush and cuttings shall be so

disposed of as to prevent the spread of forest fires.

There has been testimony introduced here, pro and

con, as to whether or not the defendants in this case

used up the timber to the extent they should, and also

as to whether they disposed of the tops and brush as they

should. Unfortunately, the rules do not say definitely

how the cuttings shall be disposed of, but only in a way

I hat will prevent the spread of forest fires. You have

bad testimony on that question and you must judge if

the manner in which they disposed of those tops was

such as would prevent the spread of forest fires. And

whether they have used the timber up as they should

or not is also a question left in doubt; because it says

that it must be used so far as it can be profitably used.
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You must take the testimony upon these questions, and

if you find that the defendants, in their operations there,

did not comply with this rule, then you must find against

them. When I say "the defendants" here, you will bear

fn mind, as a matter of course, that each one of the de-

fendants is responsible. It is true that one did the cut-

ting, but all the other defendants are equally responsible

because they assumed what their agent did in the cut-

ting of this timber.

I may say, in this connection, that the duty of the

Government in this case was, first, to show that the

timber was cut from public lands. The burden then de-

volves upon the defendants to show that those were min-

eral lands.

If now, instead of finding that these lands were min-

eral, you find that they were not mineral, or that any

portion of them were not, your verdict must be against

the defendants, and for such sum as you conclude that

the testimony justifies. You will determine the amount

of timber cut from lands which you find were not min-

eral, and find its value as delivered here in Boise or its

value as it stood upon the lands, according as you may
find the defendants guilty, of a willful or an innocent

trespass. The law upon that question is this: If the

defendants went upon that land, or any of it, knowing

it was nonmineral, and knowing that they had no right

to cut timber therefrom, then they became willful tres-

passers; and the law prescribed in that case that they

must pay the value of the timber, not as it stood upon

the land, but the value of it as it was when the Gov-



32 The United States of America

ernment claimed it, and that would be the value of it

bere in Boise. If, on the contrary, you find that the de-

fendants went there and cut that timber, supposing it

to be upon mineral lands and that they had the right

to cut it, they are then only innocent trespassers, and

you must find against them simply the value of the

timber as it stood upon the land.

The value of the stumpage is the value of the timber

as it stood in the forest without any labor having been

spent upon it. You have to determine from the testi-

mony before you what that value is. You may, in this

connection, take not simply what the witnesses say, but

you may take into consideration the expense of remov-

ing the timber from the forest to the place of sale, and

then the value that it brought after being removed to

the place of market. You may consider all these ques-

tions in reaching your conclusions as to the stumpage

value.

Of course you understand that the verdict must be a

unanimous one.

Supplemental Instructions to the Jury.

(In the case of United States vs. Thayer.)

Gentlemen of the Jury:

If this land is in the proximity of other land that is

shown to contain mines it comes within the meaning of

the law.

Of course that must be within reasonable distance of

ground that is shown to be mining ground. If it is off

ten or fifteen or twenty miles, or a long distance away,
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so that it would not be accessible or convenient to use

the timber on it, it could not be construed as a part of

it. But if it is in the neighborhood of ground that is

known to be mining ground, under the law it must be

construed as mineral land—under the definition as I

gave you. It is not necessary that you must find there

is mineral upon the ground on which the timber is cut,

but there must be mineral found upon the ground that

is reasonably near there. And I further state to you

that there must be a sufficient amount of mineral upon

the ground to justify miners to go upon it and prospect

it and work it with the expectation that they would

realize something from it. But it is not absolutely ne-

cessary to show it is profitable. The question is, Does

the ground contain enough mineral for miners to go

upon it and mine it with the expectation and hope

that profit will be realized from it? That is the defini-

tion given by the Supreme Court. So far as the main

issue in the case is concerned, that is the only instruc-

tion I can give you.

If it is a question of damages, I instructed you before

upon that fully. For instance, if you find that this is

mining ground upon which the timber was cut, that

would end the case; in other words, you should find

for the defendants in that case—if you find that it is

mining ground within the definition of the law as given

you, provided, also, that they cut it in accordance with

the rules of the Secretary of the Interior.

If you find that it is not mineral land, as I defined it

to you, then you must find against the defendants, and
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the judgment would depend upon this fact, whether or

not the trespass was willful or innocent. If you find

that the defendants went there and cut the timber

knowing that it was not mineral land and that they had

no right to cut it, then the rule of damages is the full

value of the property, regardless of the work that they

have devoted to it or the expense they have been to in

manufacturing it into wood. But if, on the contrary,

you find that they went there believing that they had

the right to cut it, they are simply innocent trespassers

and you must find against them, only the value of the

wood as it stood in the forest.

There is just these two propositions. First, whether

it is mineral land or not. If you find that it is mineral

land, within the meaning of the law, your verdict should

be for the defendants, provided, they had cut it accord-

ing to the rules and regulations of the Secretary of the

Interior. If, on the contrary, you find it is not mineral

land, your verdict must be against the defendants,

either as willful trespassers or innocent trespassers.

I don't know how I can make the law any plainer to

you than I tried to state it before. The fact is, if I

talk too long I probably would confuse you rather than

otherwise.

By Mr. COZIER.—As an aid to determine the stum-

page value of the timber I would request the Court to

instruct the jury that if it is proven that the trespass is

an innocent trespass the plaintiff is entitled to recover
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the manufactured value of the cordwood less the cost

of labor expended upon it. That is the rule.

By the COURT.—I instructed them upon that point

before. (To the foreman of the jury:) Is that one of the

questions involved in your discussion?

By the FOREMAN.—No, sir.

By Mr. OOZIER—Exception.

By the COURT.—(To Foreman.) Can you state the

particular question upon which you cannot agree?

Upon which you are uncertain? I don't want to know,

of course, how you stand.

By the FOREMAN.—It is a question whether it is

mineral or nonmineral land. And another question is,

how far would be a reasonable distance that people

would have a right to go upon nonmineral land?

By the COURT—That is a question, gentlemen, that

I cannot answer for you. There is nothing in the deci-

sions that say that it should be one mile or five or ten

miles. I endeavored to cover that by the instruction,

that the land from which the timber was cut must be

within a reasonable distance from that which is known
to be mining land, that is, such a distance as the miner
would likely use it. We will suppose, now, that you
have a section of country here where you have discov-

ered mines. I must appeal to your own judgment, as

to how far away miners would be likely to haul tim-

ber for mining purposes. Of course, you will readily
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see that that must depend somewhat upon the location

of the country and upon the scarcity of the timber. But

for me to fix the number of miles, is out of the question.

I cannot do that. You must judge that by all the cir-

cumstances in each particular case. I can only say that

it must be within reasonable proximity of the mines.

It cannot be off a great distance—so far as to take it

out of the region or neighborhood of where the mines

are. I regret that there are no guides that you can

use in deciding that question; and it would be mere

folly for me to undertake to say that it should be one

mile or five, ten or twenty miles. Of course, I have no

hesitation in saying that a few miles would be within

the meaning of the law.

I might add this much about the proximity of mining

ground as it appears to my mind. Suppose we have a

gulch here running up and down the country on either

side of which large mountains slope off in either direc-

tion. Upon that mountain side there may be no mines

at all; it may be four or five miles long; yet it may be

convenient to bring timber down that mountainside to

the mines below; in that case I would say that that

whole mountainside might be included within the defini-

tion of mineral land. Possibly on the other side of the

mountain, on the same range, it might not be included

as mineral land, it being too remote. It is useless for

me to attempt to make a law when the law is not there.

I give you this as an illustration of my idea about it.

A mining man might not think that a good idea, but I
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simply give it as an illustration; and we must leave it

to your judgment, from all the facts and circumstances

in the case, as to what is mining ground.

By Mr. COZIER.—Exceptions can be considered as

taken and we can point them out after the notes are

transcribed, as to what was excepted to?

By the COURT.—Yes.

[Endorsed] : No. 25. U. S. Circuit Court, District of

Idaho. The United States, vs. Orin Thayer et al.

Instructions. Filed Sept. 24th, 1903. A. L. Richardson,

Clerk.

U. 8. Circuit Court, District of Idaho.

THE UNITED STATES OP AMERICA/

Plaintiff,

vs.

ORIN THAYER, R. S. SHAW and W.

H. RIDENBAUGH,

Defendants.

Verdict.

We, the jury in the above-entitled cause, find for the

plaintiff, and assess the damages at the sum of (1650.00)

six hundred and fifty dollars.

JOSEPH PINKHAM,

Foreman.

[Endorsed]: No. 25. U. S. Circuit Court, Central Di-

vision, District of Idaho. United States vs. Orin Thayer
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et al. Verdict. Filed September 25th, 1903. A. L.

Richardson, Clerk.

In the Circuit Court of the United States for the District of

Idaho.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

ORIN THAYER, R. S. SHAW and W.
H. RIDENBAUGH, Doing Business I

Under the Firm Name and Style of

the SHAW LUMBER COMPANY,
Defendants.

Judgment*

This action came on regularly for trial. The said

parties appeared by their attorneys. A jury of twelve

persons was regularly impaneled and sworn to try said

action. Witnesses on the part of plaintiff and defend-

ant were sworn and examined. After hearing evidence,

the argument of counsel, and instructions of the Court,

the jury retired to consider their verdict, and subse-

quently returned into court, and, being called, answered

to their names, and say they find a verdict for the plain-

tiff.

Wherefore, by virtue of the law, and by reason of the

premises aforesaid, it is ordered and adjudged, that said

plaintiff have and recover from said defendant the sum

of six hundred and fifty dollars, with interest thereon,

together with said plaintiff's costs and disbursements
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incurred in this action, amounting to the sum of f .

Judgment entered September 25th, 1903.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 25. U. S. Circuit Court, District of
Idaho, Central Division. The United States of America,
Plaintiff, vs. Orin Thayer et al., Defendants. Judgment!
Filed Sept. 25th, 1903. A. L. Richardson, Clerk.

Tn the Circuit Court of the United States, Within and for the

District of Idaho.

THE UNITED STATES OP AMERICA, ,

Plaintiff,
|

V8.

ORIN THAYER, R. S. SHAW, A.
ROSSI, MARY RIDENBAUGH, and
W H. RIDENBAUGH, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY.

Notice of Motion to Vacate and Set Aside Verdict-

To Fremont Wood and W. E. Borah, Attorneys for De-

fendants:

You will please take notice that the plaintiff intends

to move the above-entitled court to vacate and set

aside the verdict of the jury rendered herein on the

25th day of September, 1903, and for a new trial.

Said motion will be based upon errors of law, occur-

ring during the trial of the case, as set forth and em-
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bodied in the bill of exceptions hereinafter settled and

allowed according to the stipulation on file in the case.

R. V. COZIER,

Attorney for Plaintiff.

Service of the above admitted and accepted this 3d

day of October, 1903.

W. E. BORAH and

FREMONT WOOD,
Attorneys for Defendants.

[Endorsed]: No. 25. U. S. Circuit Court, District of

Idaho, Central Division. United States, vs. Orin Thayer

et al. Notice of Motion. Filed Oct. 3d, 1903. A. L.

Richardson, Clerk. R. V. Cozier, Attorney for Plaintiff.

In the Circuit Court of the United States, Within and for the

District of Idaho.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

ORIN THAYER, and R. S. SHAW, A.

ROSSI, MARY RIDENBAUGH, and

W. H. RIDENBAUCH, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,
Defendants.

Motion for a New Trial-

Comes now the plaintiff and moves the above-entitled

court to vacate and set aside the verdict of the jury

made and entered herein upon the 25th day of Septern-
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ber, 1903, in the above-entitled cause, and for a new

trial.

Said motion is based upon errors of law, occurring

during the trial of said cause, as set forth and embodied

in the bill of exceptions hereafter to be settled and al-

lowed according to the stipulation on file in the case.

R. V. COZIER,

Attorney for Plaintiff.

[Endorsed] : No. 25. U. S. Circuit Court, District of

Jdaho, Central Division. United States vs. Orin Thayer

tt al. Motion for New Trial. Filed Oct. 3d, 1903. A.

L. Richardson, Clerk. R. V. Cozier, Attorney for Plain-

liff.

In the Circuit Court of the United States, Within and for the

District of Idaho.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

ORIN THAYER and R. S. SHAW, W.

H. RIDENBAUGH, MARY RIDEN-

RAUGH, and A. ROSSI, Doing Busi-

1

ness Under the Firm Name and Style 1

of the SHAW LUMBER COMPANY, I

Defendants. /

Stipulation Extending Time in Which to Prepare and File

Bill of Exceptions-

It is hereby stipulated and agreed by and between R.

V. Cozier, attorney for plaintiff, and Fremont Wood and
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W. E. Borah, attorneys for defendants, in the above-

entitled case, that the said plaintiff have until January

25th, 1904, in which to prepare, serve and file its bill

of exceptions in this case; and that the said defendants

shall have twenty days from and after the serving of

said bill of exceptions in which to serve and offer amend-

ments thereto.

And said counsel for the respective parties herein

unite in requesting the Hon. Jas. H. Beatty, judge of

the above-entitled court, to grant an order in accord-

ance with this stipulation.

R. V. COZIER,

Attorney for Plaintiff.

W. E. BORAH and

FREMONT WOOD,

Attorneys for Defendants.

[Endorsed]: No. 25. In the Circuit Court of the Uni-

ted States, Within and for the District of Idaho. The

United States, Plaintiff, vs. Orin Thayer et al., Defend-

ants. Stipulation. Filed Nov. 16th, 1903. A. L. Rich-

ardson, Clerk.
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THE UNITED STATES OP AMERICA,

Plaintiff,

vs.

ORIN THAYER and R. S. SHAW, W.

H. RIDENBAUGH, MARY RIDEN-

BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style \

of the SHAW LUMBER COMPANY
Defendants:

Order Extending Time in Which to Serve and File Bill of

Exceptions and Amendments Thereto.

Now, on this, the 16th day of November, 1903, it ap-

pearing to me, Jas. H. Beatty, Judge of the above-en-

titled court, from the stipulation on file in this case,

that it is agreed by and between counsel for the re-

spective parties hereto, that the plaintiff have until

January 25th, 1904, in which to prepare, serve and file

bill of exceptions in the above-entitled case, and that

the defendants have twenty days from and after the

said serving and filing of said bill of exceptions in which

to serve and offer amendments thereto.

Now, therefore, it is ordered that the plaintiff be per-

mitted and is hereby granted until the 25th day of

January, 1904, in which to prepare, serve, and file its
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bill of exceptions in the above-entitled case, and that

the defendants shall have twenty days from and after

the serving and filing of said bill of exceptions in which

to serve and offer amendments thereto.

Dated at Boise, this 16th day of November, 1903.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 25. In the Circuit Court of the Uni-

ted States, Within and for the District of Idaho. The

United States, Plaintiff, vs. Orin Thayer et al., Defend-

ants. Order. Filed November 16th, 1903. A. L. Rich-

ardson, Clerk.

In the Circuit Court of the United States, in and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

ORIN THAYER, R. S. SHAW, W. H.

RIDENBAUGH et al.,

Defendants.

Order Extending Time to Present Amendments to Bill of

Exceptions-

Upon application of Fremont Wood and W. E. Borah,

attorneys for the defendants above named, it is hereby

ordered that the time for presenting and serving the

amendments to the bill of exceptions heretofore served
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herein be, and the same is hereby, extended until and

including January 25th, 1904.

JAS. H. BEATTY,

Judge.

[Endorsed] : No. 25. In the Circuit Court of the Uni-

ted States, in and for the District of Idaho, Central

Division. The United States of America, Plaintiff, vs.

Orin Thayer et al., Defendants. Order. Filed Dec.

26th, 1903. A. L. Richardson, Clerk.

//( the Circuit Court of the United States, in and far the

Central Division, of the District of Idaho.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

ORIN THAYER et al.,

Defendants.

Order Overruling Motion for New Trial.

The plaintiff's motion for new trial herein coming on

to be heard before me this 9th day of January, 1904,

R. V. Cozier, Esq., appearing as counsel for plaintiff,

and Fremont Wood and W. E. Borah, Esqr's , appearing

as counsel for the defendants, and after argument and

upon consideration, it is ordered that the said motion

for a new trial be and the same is hereby denied. To
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which ruling the plaintiff, by its counsel, then and there

excepted in due form of law.

Dated at Boise, Idaho, this 9th day of January, 1904.

, JAS. H. BEATTY,

Judge.

[Endorsed]: No. 25. U. S. Circuit Court, District of

Idaho, Central Division. United States of America, vs.

Orin Thayer et al. Order Overruling Motion for New
Trial. Filed Jan. 9th, 1904. A. L. Richardson, Clerk.

In the Circuit Court of the United States, Within and for the

District of Idaho.

THE UNITED STATES OF AMERICA,

Plaintiff,

vs.

No. 25.

ORIN THAYER, and R. S. SHAW, W.

H. RIDENBAUGH, MARY RIDEN-

BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,
/

Defendants.

Bill of Exceptions.

Be it remembered that on the day of September,

1903, at a stated term of said court, begun and holden in

the city of Boise in and for the District of Idaho, before
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(Testimony of Edward E. Garrett.)

his Honor, Jas. H. Beatty, the issne joined in the above-

entitled cause came on to be tried before a jury, the

plaintiff being represented by R. V. Cozier, and the de-

fendants being represented by Fremont Wood and W.

E. Borah.

And upon the trial of that issue the plaintiff, to main-

tain and prove the said issue upon its part, had sworn

as witnesses, as follows:

EDWARD E. GARRETT, who testified as follows:

My name is Edward J. Garrett; residence, Boise; oc-

cupation, receiver of public moneys, and as such receiver

am keeper of the records of the land office in the Boise,

Idaho, land office; have tract-book with me showing the

filings in Tps. 4, N., R. 4 E., 5, N., R. 4 E., and 6, N., R.

I E., Boise meridian; that the N. £-SE. J, SE. i-NB.J,

Sec. 2, Tp. 5 N., R, 4 E., was patented by Wilber R.

Reeves, July 18, 1900, homestead number, 4737; N. \-

NE. \, NE. fNW. I, same section, cash entry by William

Koyer, No. 1735; SW. fSE. }, Sec. 21, W. £-NE. J, NE.f

NE. J, Sec. 28, Tp. 5 N., R. 4 E., was homesteaded June

14, 1900, by Orin Thayer, final proof, July 16, 1900, final

certificate, No. 1716; W. J-SW. \, SE. fSW. \, Sec. 28,

together with lands in Sec. 33, Tp. 5 N., R. 4 E., filed

upon by Jeff Breckenridge, June 20, 1903, entry No.

5610; the rest of the lands all public lands of the United

States.
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(Testimony of Gregg Aveline.)

Thereupon, to further prove its issue in its behalf,

the plaintiff called GREGG AVELINE, who, being

sworn, testified that his name was Gregg Aveline; resi-

dence, Grimes Creek; business, chopping cordwood; that

he was acquainted with Orin Thayer, W. H. Ridenbaugh

and R. S. Shaw, and acquainted with Thayer and the

Shaw Lumber Company for fifteen or eighteen years;

that during the years 1900, 1901 and 1902, he worked

for wages, most of the time for Mr. Thayer banking

wood, driving and everything, getting out wood con-

tracts, getting out cordwood on Grimes Creek and Macks

Creek, during the years 1901 and 1902; that during said

years he was Thayer's foreman; that about one thou-

sand cords were cut on Rye Flat by Thayer and his men

;

that it was cut for the Shaw Lumber Company of Boise,

and that the wood was delivered to the Shaw Lumber

Company at Boise; that witness cut on Macks Creek

:d 1901-1902; that Thayer cut six hundred cords of wood
in Bear Gulch; that it was delivered to the Shaw Lum-

ber Company at Boise. Witness further testified that,

to the best of his knowledge, four hundred and fifty

cords were cut from Macks Gulch; that the wood was
delivered to the Shaw Lumber Company; that Thayer

cut about fifteen hundred cords from Indian and Cougur
Creeks; that it was delivered to the Shaw Lumber Com-
pany at Boise; that in 1902, witness brought from forty-

six hundred to forty-eight hundred cords of wood cut

from Grimes and Moores Creeks; that about four thou-
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(Testimony of Gregg Aveline.)

sand cords were cut by Thayer and for Thayer from

along Clear Creek; that sixteen hundred cords were cut

from Thayer's homestead, and about twenty-six hundred

cords from lands adoining Thayer's homestead; that

the wood was cut during the years 1900, 1901 and 1902.

Upon cross-examination, witness Aveline testified

that the four thousand cords were cut from along

Clear Creek from three years ago up to this year and

was brought to Boise City during the past three years;

that three thousand cords were driven during 1901, and

delivered to the Shaw Lumber Company; that the drive

was for Thayer who had a contract with the Shaw Lum-

ber Company; that that wood was cut from Clear Creek

and Moores Creek; that the wood was driven down in

two drives; that about sixteen hundred cords of the

1901 drive was cut from Thayer's homestead; that

fifteen hundred cords of the second drive was cut from

the homestead; that he did not know who claimed the

land upon which the cordwood was cut in 1901; that

he cut on both sides of Mack Creek; that in 1901 he

drove something like forty-six to forty-eight hundred
cords of wood to Boise; in 1902, he drove about thirty-

eight cords, which came from Grimes and Moores
< Jreek, from Rye Flat, Macks Creek and Moores Creek.

"I cut from Indian Creek for Mr. Thayer. I had about
thirty-eight hundred cords last year, cut from Indian
Creek"; that about six hundred cords were cut from
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(Testimony of L. L. Sharp.)

Bear Gulch for the drive of 1901. Witness further tes-

tified that in 1901 and 1902, wood delivered to the Shaw

Lumber Company was worth $3.90 to $4.00 per cord;

that the market value of the wood during said years

was $5.00 to $5.50 per cord.

Upon redirect examination, witness Aveline testified

that all the wood cut from the land described during

the last two or three years was cut by Thayer; that it

was driven down to Boise by Thayer and delivered to

the Shaw Lumber Company under contract.

The plaintiff, to further prove the issue upon its be-

half, called B. S. SHAW, who, being sworn, testified

that he was one of the defendants in the case; that

during the years 1900, 1901 and 1902, he was a copart-

ner with W. H. Bidenbaugh, doing business under the

firm name of The Shaw Lumber Company.

The plaintiff, to further prove the issue in its behalf,

called L. L. SHABP, who, being first duly sworn, testi-

fied that his name was L. L. Sharp; residence, Boise,

Idaho; occupation, special agent of the general land

office; that he had been such special agent for two years

and a half; that he was acquainted with Orin Thayer,

Mr. Bidenbaugh and Mr. Shaw, members of the Shaw
Lumber Company; that he had occasion to make an

investigation in townships 4 N., B. 4 E., and 5 N., B. 4

E., and 6 N., B. 4 E., as to the cutting of cordwood;
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that he found that in the vicinity of Rye Flat, in town-

ship 6 N., R. 4 E., that eleven hundred cords of wood
had been cut from public lands; that the oldest cutting

did not exceed two years; that it was the same land

referred to by witness Aveline; that he found that six

hundred cords of wood had been cut from along Bear
Gulch; that in the neighborhood of one million feet of

limber had been removed from Bear Gulch, township

4 N., R. 5 E.; that Orin Thayer had cut and removed this

timber and cordwood; that between three hundred and
four hundred cords had been cut from Macks Gulch in
township 5 H, R. 4 E. Witness Sharp further testified

that he assumed that Orin Thayer, one of the defend-
ants, had cut and removed 2,137,120 feet of timber from
the NW. i and N. *-SW. }, of Sec. 28; that Thayer had
cut and removed about three hundred cords of wood
from across from the mouth of Grimes Creek in town-
ship 5 N., R. 4 E, and also above the mouth of Grimes
Creek, on the bench, there had been in the neighborhood
of two hundred and fifty cords removed; that in town-
ship 4 N., R 4 E., on what was unsurveyed land, between
seven and eight hundred cords of wood had been re-
moved from along Indian Creek; that he made a general
scale of the timber removed from unsurveyed lands in
Townships 4 N., R 4 E., 5 K, R 4 E., and 6 N., R 4 E
and he estimates that thirty-six hundred cords had been'
cut and removed; that he estimated that one thousand
feet of timber was equivalent to one cord of wood, that
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being the rule; that it was driven to Boise where it

was delivered, under contract to the Shaw Lumber Com-

pany; that the lands upon which the timber was scaled,

to wit, 3,591,281 feet, were the same lands described by

witness Aveline, and that the cordwood was the same

referred to by witness Aveline as having been cut by

defendant Thayer for delivery to the Shaw Lumber

Company.

Witness Sharp further testified that he made an in-

vestigation of the timber cutting on Clear Creek in sec-

tions 21 and 28, township 5 N., R. 4 E.; that he found

that 2, 127,120 feet of timber had been removed within

the two years prior to his investigation from the NW.

i and N. fSW. £, Sec. 28, Tp. 5 N., R. 4 E., and 496,000

feet, board measure, had been removed prior to his ex-

amination from the SW. £-NE. J, Sec. 21, and SE. £-NW.

I and SW. £, Sec. 21, Tp. 5 N., R, 4 E., making a total of

2,636,130 feet from; lands along Clear Creek; that it

would amount to about twenty-six hundred cords; the

land described being the same referred to by witness

Aveline, being near the homestead of defendant Thayer

on Clear Creek; that he made his investigation in Au-

gust, 1902; that this twenty-six hundred cords were cut

from said described lands by Thayer and was delivered

by Thayer to the Shaw Lumber Company at Boise,

Idaho.
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Upon cross-examination, witness Sharp testified that

he made his examination between the 2d and 6th of

August, 1902; that he made his estimate of the amount

cut by counting trees and measuring a number of them

and striking a general average; that Thayer cut this

timber in section 28, Tp. 5 N., R. 4 E.; that Thayer

stated to witness that he had cut the timber in this

section, but said nothing about the specific tracts; that

Clear Creek runs through the NW. \ of section 21; that

he knew that it was the same land referred to by wit-

ness Aveline by conversations with Aveline and his,

Aveline's, description of the cutting; that Indian Creek

comes into Moores Creek above Halfway House; that

Bear Creek is a small gulch that comes into Grimes

Creek about three-fourths of a mile above the Basic

Company Power House on the west side; that Macks

Gulch comes into Grimes Creek about midway between

Reeves place and the power-house; that Rye Flat is

on Grimes Creek; probably about a mile and a half

above the Basic Company Power-house; that the cut-

ting of timber was around the edges of Rye Flat and

country adjoining Rye Flat; some of the timber claimed

to have been cut on Rye Flat comes in on one of the

creeks near Rye Flat and some above, all contiguous

to Rye Flat.

The plaintiff, to further prove the issue upon its be-

half, called as a witness, L. G. SAY, who, being sworn,

testified that his name was L. G. Say; residence, Boise,
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Idaho; occupation, working for Special Agent Sharp;

that he had lived in Boise twenty-six or twenty-seven

years; that during that time he had done quite a good

deal of timber business and had considerable experi-

ence in cutting cordwood; that he was acquainted wit Is

the defendants in the case; that he had made an in-

vestigation of land along Grimes and Moores Creeks

with witness Sharp, and that he was present with Sharp

when he made an investigation of timber-cutting on

those lands concerning which Sharp testified; that he

made an investigation of those lands upon which tim-

ber was cut in townships 4 N., R. 4 E., and 6 N., R. 4

E., outside of surveyed lands on Moores Creek; that

timber had been cut on Indian and Canyon Creeks, Rye

Flat, and Bear Gulch in 1900, 1901 and 1902, and prob-

ably some before; that it was cut for Orin Thayer; that

witness assisted witness Sharp in making a scale of

timber cut from unsurveyed lands in these townships;

that during the years 1900, 1901 and 1902, on Grimes

Creek, there had been cut in the neighborhood of 2,500,-

000 feet; that there had been cut about 2,600,000 feet

on Clear Creek in sections 21 and 28, adjoining Thayer's

homestead, but outside of Thayer's homestead, the most

of it coming from the south side of Clear Creek; that

his figures of the scale correspond with those of Sharp,

they working together. Witness Say further testified

that he had been employed by Thayer and the Shaw

Lumber Company to haul cordwood for them; that he
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hauled eordwood for the defendants in 1901; that he

banked some on Moores Creek and hauled some out of

the river at Boise. That the timber cut in townships 4

and 6 N., B. 4 E., was cut by Thayer; that during the

years 1900, 1901 and 1902, the market value of cord-

wood was $5.50 per cord.

Upon cross-examination, witness Say testified that

the retail value of the eordwood would be that deliv-

ered at the houses; that he helped Sharp run the lines

and count the stumps; that Thayer was the only one

in the timber business in that section.

Plaintiff, to further prove the issue upon its behalf,

called S. J. KENNEDY, who, being sworn, testified that

his name was S. J. Kennedy; residence, Payette, Idaho;

occupation, farmer; that during the years 1900, 1901

and 1902, he was working for wages for defendant

Thayer on Grimes Creek hauling and cutting wood;

that he worked on the drive for Thayer during the mr>.

mer of 1902; that Thayer had in the drive between four

thousand and five thousand cords; that it was cut on

Clear Creek, Bye Flat, Macks Creek, and his home-

stead; that the wood was delivered to the Shaw Lumber
Company. Hereupon plaintiff rested its case in chief.

Thereupon, the defendants, to prove the issue in their

behalf, called T. G. SPENCEK, who, being sworn, testi-

fied that his name was T. G. Spencer; residence, Boise;
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formerly resided in Boise Basin, in Cold Springs Dis-

trict, Boise County; that his business was prospecting

and mining; that he had been acquainted with the

Boise Basin country since a year ago last month.

Thereupon, Mr. Cozier moved to strike out the ques-

tion asked witness as to his knowledge of the Boise

Basin country, and his answer thereto, as incompetent,

irrelevant and immaterial, and for the further reason

that it was not shown that the lands in controversy

in the suit were a part of the Boise Basin; which mo-

tion was by the Court overruled, to which ruling counsel

for plaintiff duly excepted, which exception was by the

Court duly allowed.

Witness further testified that he had been acquainted

with the Grimes Creek country since a year ago in

June; that he had done mining in that vicinity, had

locations in there and on Moores Creek, and about two

and a half miles from Rye Flat had a group of seven

quartz claims; that he found rose quartz there pretty

rich, had it assayed, which was $31.35, the highest ,$450.-

00; that he never did any work only on a part of the

group, never had any assay made except from one, only

panning from the others; that he found a fine mining

prospect all the way through on the ground which he

located; that he still had the claims; that he had pros-

pected clear through to Idaho City, and that there was
placer and quartz all through the country he had pros-

pected.
,
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Hereupon, counsel for plaintiff moved to strike out

the answer of witness as to his finding placer and quartz

all through the country he had prospected, for the rea-

son that it was incompetent, irrelevant and immate-

rial, and for the reason that it was not shown that the

country of which the witness testified was in the locality

where the timber was cut; which motion was by tK

Court overruled, to which ruling counsel for plaintiff

excepted, which exception was by the Court allowed.

Witness further testified that he prospected south of

Rye Flat, clear to Moores Creek, four miles or four miles

and a half; that it was about nine miles from his claims

to the mouth of Grimes Creek; that he prospected down

Grimes Creek to his claims and found some quartz and

some placer; made a test with pan and found gold;

that was about all; there were quartz claims about

three-fourths of a mile above him, owned by Jennson,

Tyson and Parke.

Upon cross-examination, witness testified that he

knew nothing about the different townships or sur-

veyed lands; that he was looking for mines; that he

prospected the country a year ago last June; that he

worked there during the summer, and as a result of his

work he located seven quartz claims; that he did not

locate any placer claims; that he did not consider it

valuable enough for a poor man to start in on to work;

that if they had water they could do fairly well; that

his claims were about two and a half miles up Grimes
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Creek from Rye Flat; that he knew where the cutting

of timber was done by Thayer; that his claims were up

the creek from where the timber was cut; that he had

a tunnel of 118 feet drove in on the Golden Gate prop-

erty, work done a year ago last summer; that he hi-'

not done anything this past season; that in the tunnel

he found small veins leading from the main ledge, and

was driving a cross-cut to tap the main ledge; that he

had only found small veins; that he had made locaticr

on Moores Creek; that he found good quartz where the

timber was cut but made no locations, did not know of

anyone who had made locations there; that he knew

where Thayer had proved up on a ranch; that he knew

where the Reeves ranch is, had been in there prospect-

ing, found some good quartz not over a mile and a half

from there, but made no locations, never put any one

else on to it and no one located it to his knowledge;

had been a prospector and miner since 1869, and pros-

pected between Rock Creek and Rig Gulch, about three

and a half miles from Idaho City on Moores Creek side,

found quartz and placer a year ago this summer; did

not do any prospecting near where timber was cut.

Upon redirect examination, witness testified that

where he made a discovery between Rock Creek and

Gulch Creek was about five miles.

Thereupon, counsel for defendants, to further prove

the issue in behalf of defendants, offered in evidence two

maps, marked Defendants' Exhibit No. 1 and Defend-
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ants' Exhibit No. 2, whereupon plaintiff objected to the

introduction of said maps for the reason that they were

incompetent, irrelevant and immaterial, and not going
to show the character of the lands from which the tim-

ber was cut; which objection was overruled by the Court,

to which ruling the plaintiff then and there excepted;

which exception was by the Court allowed. (Clerk here
insert.)

Defendants, to further prove the issue in their behalf,

had called RELF BLEDSOE, who, being sworn, testi-

fied that his name was Relf Bledsoe; residence, Boise,

Idaho; occupation, miner; age, 71 years; had followed

quartz and placer mining for forty years. Here wit-

ness was asked if he was familiar with the lands in

Boise Basin in the vicinity of the mouth of Grimes
Creek, and from there up Grimes Creek for ten or

twelve miles, and up Moores Creek for the same dis-

tance. Whereupon, plaintiff objected to the question
as incompetent, irrelevant and immaterial, it not
being shown that it is the same locality from which the
timber was cut; which objection was by the Court over-

ruled; to which ruling by the Court the plaintiff then
and there duly excepted.

Whereupon witness testified that he had been ac-

quainted with this land for a good many years, for the

first time in 1862, since which time he had been over
it twenty times, prospected all along up through there,

examining property, mines and prospects; prospected
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along Clear Creek about a mile from its mouth on both

sides some, about there, prospected along Grimes Creek,

went up to examine some properties just below Rye Flat

about a mile from the Springs District pasture; they

had some mines below where power-house now is; went

to Rye Flat to examine a porphyry dike that crossed

the creek at the upper end of Rye Flat, five to nineteen

feet wide; took some samples and had them assayed;

that was in 1892, probably, assay ran some five dollars

and some cents; the dike crosses the creek at the upper

end of Rye Flat and up the mountain where it is broken

is where the Placerville trail runs; it runs for about

a quarter of a mile up that way and about a mile from

the creek it has been placered off; some twenty-five or

thirty years ago it was placered off; some water run in

there and washed it; prospected along different sec-

tions all the way up to Rye Flat and above there; that

he had been over the section of country between Grimes

Creek and Moores Creek; been over it on the trail; there

are a good many indications of mineral there; there were

a good many claims in there when he was last there;

did not pay any attention particularly. It is my recol-

lection that that dike runs northwest and southeast;

traced it to the right of the Centerville . road going up

the creek. Rye Flat is a flat on Grimes Creek, perhaps

a quarter of a mile long and 150 to 200 yards wide. It

has been mined along the creek in several places; there

has been an old ditch taken out on the right-hand side
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and there had been forty of fifty yards washed; that

the dike would indicate that the country would be min-

eralized all around there. There are a number of small

veins crossing the creek; upon Clear Creek I dug a

ditch a mile long and worked there, went to a false bed-

rock and found it so deep difl not go through it; got

wages wherever he worked; knew where the Barker

ranch is; the work was done going down the creek on

the right: side, about a mile or a little more from where

he, Barker, had his haystacks; the diggings and tail-

ings were there last year; the work would be above

Thayer's place; the Barker and Reeves rr.nches are on

the right-hand side going up the creek; some cultivated

land on the left-hand side; brought the ditch down from

above there; prospected some along Moores Creek, went

there to prospect and examine some claims sold to a

syndicate in the east; there was mineral everywhere

that had not been worked any, that was ciiree or four

miles up from the mouth of Grimes Creek; have seen

men mining up Moores Creek; have been mining for

thirty 3 cars all the way down; were mining there last

year; has been the condition since he noticed it forty

years ago. The Regan mine, is just above the Halfway

House at the mouth of Grimes Creek. Did not recollect

The names of any of the mines on Moores Creek below

the Halfway House; prospected west of Moores Creek;

found quartz and placer diggings; quartz on hill close

to where he was mining on Clear Creek; it is all moun-
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tain country I have described to jury, as to hills, some

pretty steep and some not so steep. It is not very

stoep on south side, not so much so as the north side.

Near the mouth of the creek it is narrow, but further

up it opens up. About a mile up on Grimes Creek be-

tween Rye Flat and Clear Creek; went down into some

claims where several were working and got good pros-

pect that would pay to work; that he had prospected

all through that country, up and down, and did not

think he had ever prospected a pan of dirt that he did

not get colors. It is probably four or five miles around

the road from Rye Flat to the old Boston; it is certair

that the old Boston Placer was a great proposition; am

familiar with the old boundary lines of the Boise Basin

Mineral Belt; made first examination of that district in

1862; Moores and Grimes Creeks are within the Boise

Basin Mineral Belt. It is bound on the north by the

Payette River; on the east by Moores Creek Range;

the principal streams of the Boise Basin are Moores and

Grimes Creeks; that was always classed the Boise Basin

bounded on the west by a range of mountains between

Boise and Idaho City and the Shafer Creek hills; Shafer

Creek and tributaries flow into the Payette River. The

Boise Basin quartz and placer mines have produced

amounts running into the hundreds of millions of dol-

lars; it is distributed almost in every gulich and stream;

can't travel anywhere without finding quartz veins min-

eralized. In a number of places on Grimes Creek and
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around Placerville there is mining, and around Idaho

City they are opening up quartz veins; have not been

between Grimes and Moores Creeks, along from Moores

Creek between Rye Flat and east of it, for two or three

years; there were a good many claims there then; saw

quite a number of stakes; saw veins partially opened

up in there; they were along the divide going up to

Idaho City. From his knowledge of the country, de-

fendants' map marked Exhibit No. 1, fairly represents

Grimes Creek with its connection with Moores Creek,

and location of towns and cities; that he had made an

examination in below Rye Flat near the power-house;

found placer, fifty cents to the pan; there was a gulch

coming in on the west side between a quarter and half

mile below the claim; there are little gulches and creeks

every three or four hundred yards; these gulches are

right above and below where he did prospecting. Every

foot of Grimes Creek has been located time and again,

from the mouth clear to the head. It was located in

1863. In 1863, every claim was located from the mouth

of Moores Creek up; there are different locations there

now.

Upon cross-examination, witness Bledsoe testified

that the dyke referred to was right at the upper end of

Rye Flat; that he made no location on it, and did not

know of anyone who did; knew of no locations made;

Baw stakes for quartz location close by but did not know

who made the location; it was eight or nine years ago;
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did not know that it was generally known that there

was a dyke there; he saw it several times but paid no

particular attention to it, was looking for placer ground,

placer was along there and in some of the gulches; don't

know who mined it; was mined perhaps fifteen or twenty

years ago; there has been no mining since on Kye Flat

to his knowledge; did not know of any quartz or placer

mines; went there on business and did not stop; had

seen men working there within a mile or two of it;

saw a number working there within last two years; had

been there twice; had not seen any one at work on Ry •

Flat in last two years; did not know of any one taking

money out of there within recent years; know there is

gold there. The Boston property is three or four miles

from Rye Flat. Rye Flat is the point he spoke of above

power-house; never prospected only on other people's

claims from Rye Flat to mouth of Grimes Creek; pan-

ned dirt there, the last time in 1892 or 1893; parties

working there now; they had a ditch and water on

claims and windlass there; don't know that they took

any money out; don't know whether ground where

Grimes and Moores Creeks join is all located or not;

never attempted to make any locations himself, sim-

ply went there and examined the property; as a result

of his examinations never made any locations; was

looking for a milling ledge, did not find it there; have

not prospected there since; that he bought some claims

on Clear Greek; did not know who located them, that
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was ten years ago; the party was holding it the last he

knew of it; did not know whether anything had been

done there for the last seven or eight years; expected

to go in there sometime on the bench, probably 200

yards from the creek; knew there was timber cut along

the creek ; did not know the names of the ranches there

;

did not know the location of Thayer's ranch. As to

the character of the top soil there where it was culti-

vated, it was wash soil from the hills; did not see any

farming there, only a little hay. There is a growth of

timber nearly all over the Basin.

Q. Is it not a fact that soil capable of growing tim-

ber can be cultivated or where there is a heavy growth

of timber there is good soil?

A. Timber is found growing in the side of rocks.

It is farmed some on these ranches. The country along

Clear Greek is a good deal like the hills north of Boise;

knew of Moores Creek being mined about twenty-five

years ago; knew of locations made on Moores Creek h\

the vicinity of where timber was cut just below the old

Eagleson mill; they were pretty much worked out;

could not recall the man's name who located them; did

not know how much the man took out, he worked them

several years and died; never heard of a homestead

being made on Clear Creek. He saw some ledges along

the creek but never prospected them.

By the COURT.—Captain, I would like to know from

you if that country from the mouth of Grimes Creek up,
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about which you have testified, eight or ten miles back,

and that country around Clear Oreek, has ever been

claimed and worked as mining ground?

A. Yes, sir.

Q. At some time in the past?

A. It has been, to my own knowledge.

Upon redirect examination, witness Bledsoe testified

that his mine was worked about a mile up from Clear

Creek, about a mile above Barker's ranch on the south

side; that he prospected ranches along there.

Upon recross-examination, witness testified that he

was familiar with the Barker ranch; that the difference

between that ranch and the balance of the country was
that it was so located that it could be cultivated. Bar-

ker has raised hay there; the lands on Clear Creek in

some places are capable of being cultivated. On the

lower end of the creek there are some places where you
could get a few acres. There is no place where you
could get more than eight or ten acres. There was not

much difference between Barker's ranch and the lands

up and down the creek. The soil is mountain soil. It

was considered a good timber country. Boise Basin

is one of the best of timber countries.

The defendants, to further prove the issue on their

behalf, called Captain JAMES BAXTER, who, being

sworn testified that he resided in Boise; had resided

there about twelve years; that he formerly resided at
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Atlanta and Rocky Bar; his business being that of

mechanical and mining engineer; had been an engineer

since 1854; had known the Boise Basin since about 1873

or 1874; had been there to make an examination of the

country; had been on Grimes Creek; Grimes Creek ami

Moores Creek are within what is known as Boise Basin;

was on Grimes Creek in 1874, if his memory served him

right. Mr. Craft employed him to go and take sample*

upon Grimes Creek for the purpose of determining its

value in gold; that he had an assay office at Atlanta

at that time. Mr. Craft employed two men to go with

us and dig holes from 18 inches to 25 feet perhaps. TV •

took nine samples, and those samples were carefully

protected by the witness who afterwards assayed them.

The samples were taken from wherever Mr. Craft would

indicate. Some places were within two hundred or

three hundred feet, and some two or three miles, in

extent. Commenced at Rye Flat and went down to

Moores Creek. If his memory served him right he never

got less than |3.00 in gold, and it was up as high as

eight dollars; believed that he remembered Clear Creek;

that Mr. Craft pointed it out to him; believed he took

samples where Clear Creek emptied in; found gold in

all these places. At Rye Flat there was an immense

dyke there which would indicate that it certainly must

be a mineral country; the dike run across about north

northwest and in the general trend of the mineral veins

of that country. It appeared about 100 feet wide; had
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a sample assayed from dyke; forgot how much gold

there was. The country around Moores ami Grimes

Creeks was hilly and broken; would say that so far as

his observation went it was a mineral country.

Upon cross-examination, witness testified that he went
in there in 1874, and went through the country with

some people in 1876; that the assays which he made were
from placers; that no work was ever done as a result of

his examinations; that he never made any locations;

that he never tried to get other people to make loca-

tions there; that there is timber there on every hand;
found some mineral where timber was; saw gold-bearing

quartz there and told one of the men that he would
take some samples and he said we were not looking for

quartz.

Defendants, to further prove the issue upon their be-

half, called W. C. TATEROW, who, being sworn, testi-

fied that his name was W. C. Taterow; residence, Boise,

Tdaho; had resided in Idaho since the 8th day of July,

1863; that he was employed by the Coffin, Clinton Hard-
ware Company; that he was acquainted with the Boise
Basin Mining District; that he first got acquainted with
it in 1863; that he had lived in the Boise Basin from
the 8th day of July, 1863, until October, 1869; that he
was acquainted with Grimes Creek country; that he
knew where Clear Creek was; that these creeks and
their tributaries were in the Boise Basin; that during
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July, 1863, he came down there from Grimes Pass and

tried to get some locations, but they were all located

before he got there. That locations had been made on

those creeks since 1863; that more or less mining work

has been done since July, 1863; that he had mined very

close below where the power-house now stands on

Grimes Creek; that he owned an interest in a placer

claim two sections; that he found mineral there in pay-

ing quantities; that he knew of mining at the mouth of

Clear Creek; that both times he was there there had

been mining; had prospected them and found good pros-

pects but could not locate because it was already lo-

cated; knew where Rye Flat was. The country around

it had all the appearance of a mineral country when he

was there; had seen a large dyke near Rye Flat but

did not prospect it. It was a pretty large dyke of

porphyry; that he never had it assayed and did not

know what it carried. The country had been mined

over for longer than thirty years; knew where the old

Boston was, about three miles from Rye Flat; that the

old Boston had the name of being one of the best mines

of that day. That there were a great number of people

in there at that time digging ditches and placer mining;

that there was mining going on on Grimes Creek nearly

a year ago; did not know whose mine was in operation,

it was below the mouth of Clear Creek where Cle

Creek comes into Grimes Creek, somewhere in the neigh-

borhood of a mile below the mouth of Grimes Creek;

did not know any of the parties working there; had
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been over the range of hills between Grimes and Moores

Creeks; did not prospect the country, but saw quartz

and quartz locations.

Upon cross-examination, witness testified that he

bought in to a location on Grimes Greek in 1863; that

he worked it two seasons and made ten or twelve dol-

lars a day out of it. It was in a little flat in the mouth

of a canyon just below where the power-house is now

located, three or four miles from Rye Flat, about a mile

or a mile and a quarter from the mouth of Clear Creek;

never prospected up Clear Creek; was up and down that

creek about one year ago; saw but two strings of sluices

there in two places; did not see parties clean out their

sluice-boxes; knew where Barker's ranch was; did not

know where Thayer's was; did not know there was a

homestead on Clear Creek; there was no difference be-

tween the character of the soil in that section and the

noil on Barker's ranch; that they raised fair crops there,

and had for a good many years. The country south of

Barker's ranch had heavy timber which had been cut

off and there was grass and vegetables growing around

in spots; the land west of Barker's ranch is hilly and

rolling, and there is some land capable of raising a crop

where the timber is cut off and water put on. There

was only a portion of the land upon which a crop could

be raised; there was a growth of timber all around

there; crops could be raised on bottom lands, the other

land was hilly with a good growth of timber.
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The defendants, to further prove the issue upon their

behalf, called JOHN GOUL, who, being sworn, testi-

fied that he resided in Boise thirteen years; that he

was acquainted with the lower Boise Basin, what is

known as Grimes Creek; that he worked part of two

summers, in 1893-1894, on that; his son, E. G. Goul, John

Litel and T. J. Sutton, worked with him; that they lo-

cated a claim apiece on the west side of the gulch; there

was what was known as the Barker irrigating ditch

and he gave me the privilege of the use of the ditch for

piping on that side of the creek part of one season, and

on the east side we did some work, but we did not do

any piping there; the east side of witness' claim would

be a quarter of a mile west of Barker's line; the Barker

ranch is situated near where Clear Creek comes in,

three-quarters of a mile from the mouth of the creek;

did not know how much was taken out; made $3.50 per

day to the man with the pipe; made two runs on that

part of the ground; it paid to work them; we quit be-

cause we had no way to work them; had prospected out-

side of his claim from the mouth of Grimes Creek clear

up to a claim two miles to about what is known as the

Rolling and Springer claim; they were taking out a

ditch at that time; in making prospects he found gold:

never washed out a pan of dirt that he did not get some

colors, from one or two, up to sixteen or twenty; the

prospects showed mineral from the grass roots.
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Upon cross-examination, witness testified thai the

two seasons was all the mining he ever did; the country

outside of the little flats on Grimes Creek is a very

stony country; he thought it was such ground as he

would be justified in working if he had water; they

worked on the west side until they worked out the upper

channel; there were places there above the upper chan-

nel ten feet higher than the present channel, and then

above there six or seven feet, another channel, some

four to six feet of gravel in depth; they were cut off

at both ends; took two months to do the work; did not

think they worked over two weeks one season
;
got about

#3.50 per day on west side, about $5.00 altogether;

he quit the claim; went back over the ground since, hunt-

ing; the money taken out was between $200.00 and $300.-

00; used Barker's irrigating ditch; part of the time he

had the water and part of the time Barker had it; knew

where the Thayer homestead is; the land on Thayer's

place is mostly timber; the soil varies; there is some

very poor soil, wash gravel and flats of three or four

acres that hardly pays to pan. As you go up the stream

the land gets better, pretty fair; the land west of

Thayer's homestead runs off a little more steep than on

the homestead, soil is sandy loam; good portion of tim-

ber on places west of Thayer's. The land west of

Thayer's could be farmed in grass; had seen better soil

and worse; there were some farms taken up this side

of there on Clear Creek; a portion of the country where
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the timber was cut off would be more suitable for far,

lands than for others; had been up and down Grimes

Creek from its mouth about six miles; did not think he

saw very much of mining there in that part, possibly it

had been taken up then; in the summer of 1893, there

were a good many people in there and located and did

some work; at the lower end of Grimes Creek there were

gravel bars worked, there is no telling how long it had

been done.

Upon redirect examination, witness testified that

there would be from one to ten acres in one place which

could be used for agriculture purposes; portion of the

ground too abrupt to farm ; he had washed colors off the

Barker ranch.

Defendants, to further prove the issue in their behalf

called M. A. REGAN, who, being duly sworn, testified

that his name was Morgan A. Regan; merchant; residing

at Boise; owned mining claims on Moores Creek in the

Boise Basin, situated near the mouth of Indian Creek,

about one and a half miles from Halfway House; owned

one-half interest in claim, F. A. Regan the balance; re-

ceipts from assay office show that during 1896-1897, $8,-

362.62 was taken from claims; always thought they took

out about $12,000.00 from there; the mine was worked

prior to the time we worked there; think it was worked

in 1894-1895.
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Upon cross-examination, witness testified that George

Surfleet, Clark and myself located the mine, a man

named Green may have been in it; the parties owed us

a store account and they turned over the property to

us; it was a placer property; he was sure he did the as-

sessment work up to two years ago, had done nothing

since; considered it a paying proposition; had to earn

his bread and butter some other way; couldn't give it

his personal attention; couldn't neglect his business to

go there; that after his associate died he had to devote

all his time to the business; had not worked his mine

since 1895; the amount taken out altogether was about

110,000.00.

Defendants, to further prove the issue in their be-

half, called JAMES I. BEDILL, who, being sworn, tes-

tified that he resided in Boise; was acquainted with

Moores Creek in the Boise Basin; year before last and

last year mined on Grimes Creek about 1500 feet from

its mouth; his partner was T. C. Maine; worked with

pick and shovel; shoveled into sluice-boxes; made about

$2.00 per day for two seasons; Mr. Packingham owned

claim above us; one at mouth of Grimes Creek owned by

Fred Nye; other claims located up and down Grimes

Creek; there were locations stakes all the way up and

down Moores Creek where he had been.

Upon cross-examination, witness testified that the lo-

cations were right in the creek bed; that last year he
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commenced work about May 15th, and stayed until July

20th ; his wife's two boys worked on a claim right be-

low him; there were two besides him. When they

brought bullion to the assay office think there was

£280.00 odd, which represented work from May to July;

could not say how much was taken out the year before;

only worked about six weeks altogether the year before;

have not been there this summer; don't know whether

anybody has been there; know of no one working up

there this summer; there was no one else worked there

besides ourselves; we were not up the creek any.

Defendants, to further prove the issue in their be-

half, called JOHN YOUNGKIN, who, being sworn, tes-

tified that he resided at Boise; business, teaming; was

acquainted with Grimes Creek and Moores Creek coun-

try in Boise Basin; lived in there about ten years; mined

at the mouth of Daggett and Indian Creeks from the

Fall of 1893 to 1899; had a partner by the name of John

Fay; that Rush Creek and Daggett Creeks were a short

half mile apart; took out, according to the books, dur-

ing the years he worked something like f14,000.00.

Q. Have you any assayer's receipts showing how

much you took out? A. I have some.

Q. (Handing witness papers.) You may examine

this casually and see if this represents a portion of tin1

receipts.
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By Mr. COZIER.—I object to the question as incom

petent, irrelevant and immaterial, and not going to

establish the character of the land in question. In this

case it is not shown that the land from which this min-

eral was taken, this gold was taken, was in the vicinity

of the land from which the timber was cut, and unless

it is connected some way, reasonably, with the land

from which the timber was cut, I submit that it is in-

competent and immaterial. It might be ten or fifteen

or thirty miles away. There is nothing here to show

whether it is in the reasonable vicinity of those lands

from which the timber was cut, and unless It is shown to

be within a reasonable distance, at least, of those lands,

J submit it is incompetent.

By the COURT.—<How far away is this land from the

land upon which the timber was cut?

By Mr. BORAH.—We propose to show it is within half

a mile or a mile of the cutting.

By the COURT.—'So far, the question does not show

where it is.

By Mr. COZIER*.—I submit it is incompetent unless

they connect it.

By the COURT.—Perhaps you had better connect it.

A. There was a part of it between Daggett Creek

and the mouth of Rush Creek, and the other part just

a little above Daggett Creek.
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Q. About how far was this from the land described

in the complaint, or the land from which Mr. Thayer is

charged with having cut this timber?

A. Well, the main claim is only about half a mile, I

should judge; it might be a little over.

Q. It was in the immediate vicinity of this cutting?

A. Yes, sir.

Q. Not to exceed a mile?

A. No, sir—where he cut a part of it.

By the COURT.—The question may stand.

To which ruling of the Court the plaintiff then and

there excepted, which exception was by the Court al-

lowed.

Witness thereupon testified that the assay receipts

handed him were the receipts from the workings of his

mine. Whereupon defendants offered these receipts in

evidence.

To the introduction of those receipts the plaintiff then

and there objected, as incompetent, irrelevant and imma-

terial, and as not tending to show the character of the

land from which the timber was cut; which objection

was by the Court overruled; to which ruling the plaintiff

then and there excepted; which exception was by the

Court allowed.

Witness further testified that he had prospected gen-

erally over the Moores Creek country; had found quartz

ore on Rush and Daggett Creeks that carried mineral;

Gus Schlosser mined just below witness at the mouth
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of Rush Creek, he was there when witness came into

the country; John Bannock sold out to Simons who sold

out to Swan; had two claims in there; Mr. Wilheit run

one in between, and some Chinese came in and run one

at the upper end; and Regan's claim; these claims were

worked during this time; that Nelson had a quartz claim

up there. This claim was taken by Knight who had a

tunnel in four or five feet. This claim was located

north of Daggett Creek, up the creek about a mile and

a half from the timber cutting. Cartwright and John-

son took up a claim on Rush Creek. Thayer had some

wood cut right in that locality; Boyakin had a claim near

the mouth of Rush Creek, about half a mile from where

Thayer was cutting. Bismarck mined in that country

during 1896-1897, about a mile or a mile and a quarter

from where Thayer did some cutting.

Upon cross-examination witness testified that the

claims he had been talking about were six miles from

where Thayer cut the wood; that he quit working his

claim because the water was using him up, and went

into the wood business in 1899; no one has been working

his claim since he left it; there were other claims being

worked, one by an ex-soldier; know he took out money;

saw the bullion last fall; my claim is along the creek

bed, did not extend back into the hills ; there were some

quartz mines on Rush Creek owned by the Butler boys;

assessment work was done on them; assessment work

all that had been done on them; these claims were
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about one and a half miles from where the timber was

cut on Indian Creek; the timber was cut generally up

the hill sides, part of it on Indian Creek; he cut some

timber up there; the Government had sued him for the

value of the timber cut; suit still pending; his defense

was that the land was mineral; considered all that

country up there in the Boise Basin a mineral country.

Defendants, to further prove the issue in their behalf,

called C. A. FACKINGHAM, who, being duly sworn,

testified that he resided in Boise; had resided there

twenty years more or less; had mined in the Boise Basin

country more or less since 1892; mined on Moores Creek

about a quarter of a mile above the junction of Moores

Creek and Grimes Creek, and a part of the time about

a mile below, about three miles southeast of Barker's

ranch; he was something like three miles above Indian

Creek; had a placer mine there; owned one there and

one above the junction of Moores and Grimes Creeks

about a quarter of a mile and another about a mile and

a half below ; these mines produced gold in paying quan-

tities; considered mines on Moores Creek paying proper-

ties; acquainted with it about twelve years; George

Sears, Mr. Stevens, Mr. Sackett, Mr. Miller and Mr. Hye

had mines in that vicinity; their claims were about a

mile and a half or two miles below his; had prospected

up Grimes Creek quite a bit; would consider it a min-

eralized country all through; it shows gold in the creeks

in paying quantities if handled in large quantities by
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dredge or something of that kind, and it will pay a man

wages from fifty cents to two or three dollars a day ; that

lie had made as high as four dollars a day sometimes;

there are some dikes above Rye Flat, and a big por-

phyry dike which crosses below Rye Flat and extends

along pretty near northwest, you can trace that dike

about two miles and it shows mineral all the way; he

bad been over the country between Grimes Creek and

Moores Creek quite a number of times; had pounded up

some rock from a ledge about half a mile from the junc-

tion running through the divide between Moores Creek

and Grimes Creek, and it showed iron pyrites and other

minerals, and he believed that there was a good showing

for pay values although he had no assays made on that

part of it; that Chinamen had worked three summers

at the junction of Moores and Grimes Creeks; that mines

had been worked in good faith in that country; that the

Basic Company had large holdings on Grimes Creek;

they have located from the mouth of Grimes Creek clear

up to the power house; their workings are all up by Cen-

terville and Placerville.

Upon cross-examination witness testified that the

Basic Company had no dredges below the power-house

and had not worked any of that ground located along

Grimes Creek; that they are working about seven miles

from this place; that he had made quartz locations at

the lower end of Rye Flat and on the west side; made
two locations side by side about seven years ago; did
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nothing more with them; located a placer claim on

(Crimes Creek a mile below the power plant in 1896, and

another in 1901, and located one on Moores Creek in

1897; on the one on Grimes Creek he dug eight or twelve

holes fifteen feet deep around in different places on the

bar; did not work it as a working proposition, just did

the assessment work to see what was in the ground with

a view of working it on a large scale; it could not be

worked properly except on a large scale; he could make

more at something else than he could with pick and

shovel, shoveling into a sluice-box; he worked on claim

on Moores Creek three summers; made wages; did not

work it out, kept up assessment work on the claim until

last year, then let it go; the claim was along the creek

bed; had prospected back about 1500 feet from the main

creek upon the bluff on the side back of the bluff; same

on Crimes Creek; the work was confined principally to

the creek bed; made no money on the bench; what money

was taken out was taken out on creek beds; did not take

out any money on bench lands.

Defendants, further to prove the issue upon their be-

half, called as a witness J. A. EDDIE, who, being sworn,

testified that his residence was Boise; occupation, civil

engineer; that he was familiar with the lands in the

lower Boise Basin in the vicinity of the mouth of Grimes

and Moores Creeks; had been familiar with them since

1901; he made a survey from Cold Springs down to

within a mile of the mouth of Grimes Creek in 1898; that
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is, of Moores Creek proper; Cold Springs is about four

or five miles this side of Idaho City; surveyed to get the

grade for a bedrock flume and was present when they

were prospecting; saw the assays afterwards; went from

about four bits to a dollar a yard; prospected the coun-

try along Moores and Grimes Creeks for quartz in 1896;

found some gold quartz ledges, the country is cut up

there, it is a granite formation intersected by porphyry

dikes with quartz ledges running between, the general

trend of those strikes there is northeast by southwest,

very much as they are in the Wood River country and

the rest of Idaho wherever I have been prospecting; have

been over those lands along Moores Creek, was there in

1900 helping to survey for a patent; the mineralization

goes over from Grimes Creek to beyond Quartzburg.

Upon cross-examination witness testified that as a

lesult of his prospecting along there he made no loca-

tions. What he found was all located.

Defendants, to further prove the issue upon their be-

half, called GEORGE A. CHAPMAN, who, being sworn,

testified that he lived in Boise and was a miner; had

been a miner for over forty years; that in 1898 he made

an examination of the neck of land between Moores

Creek and Grimes Creek, above the mouth of Grimes

Creek, to determine the extent of the mineralizatiou,

and had been over a portion of the lands several times

before, made an examination of Grimes Creek near its
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confluence with Moores Creek, at one time, for placer;

that the portion he examined in 1898 was a little south-

west from Cold Springs about five miles below Idaho

City in this range of mountains; found a mine being op-

erated by the Stevens Brothers, a quartz lode, they were

running a tunnel upon it at the time he was there to

examine the property; found mineral there; the dike

seemed quite extensive and the veins in it were strati-

fied, running all through it, traced the course of the vein

for some distance and then looked over the country on

each side of it; saw quartz ledges on the surface; from

his knowlege as a miner, would consider this a mineral

country or belt.

Upon cross-examination witness testified that in all

his prospecting in the country described, he had made

no locations.

Defendants, to further prove the issues upon their be-

half, called W. H. RIDENBAUGH, who, being sworn,

testified that he was one of the defendants in the case;

that his business was that of lumber dealer; that he

had been in that business in Boise for thirty years; that

during that time he had familiarized himself with the

extent of the mineralization of the Boise Basin mining

region; that he had handled fifteen million dollars for

Wells, Fargo & Company; that had been shipped out

of there, in the express office in Boise; that he was

familiar with the country on Grimes Creek, this side of
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Idaho City, near the mouth of Grimes Creek, and

up Grimes Creek, near the vicinity of Rye Flat;

had been familiar with the country for seventeen

years; that he procured the cutting of some of

the wood described in the complaint and had drives

come down to his lumber yard in the years 1901-

1902; that he had heard the testimony of Aveline and

Shaw and that he had procured the cutting of the wood,

referred to in their testimony, upon the lands described

in the complaint; that at the time, he understood that

it was mineral land and claimed the right to take the

wood under the act of Congress; that he cut it for

domestic purposes in Boise City, where it was all dis-

posed of; that he was a citizen of the United States and

for a long time had been a resident of the State of Idaho

;

that the different cutting was done, as he understood it,

from mineral land; that it was about four years ago that

the Shaw Lumber Company bought out Mr. Aveline in

the wood business; that they estimated the value of the

wood in the tree at about twenty-five cents a cord; that

he considered that a fair value at the time the wood

was cut, in the tree, described in the complaint and sued

lor; that saw-logs had been coming out of this country

for a good many years before he cut wood up there.

Jn regard to the utilization of the tops, and how exten-

sively they were used and disposed of in the cutting of

the wood, he investigated it once and thought all was

used that was possible to be used; the tops were disposed

of to what we thought the best advantage; he did not
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have personal supervision of the cutting, Mr. Thayer

did.

Upon cross-examination witness testified that he had

never mined in that country; that he had been in the

business of cutting timber for thirty years; that he had

been cutting it off of Government land during that time;

that he had examined the lands up there with a view of

determining whether they were mineral before they com-

menced to cut; that he took a trip up there about three

.Years ago; that he went up there to look for mineral;

that he might have looked for timber; that it was Mr.

Thayer's business to look for timber; that he went on

to Clear Creek ; that he knew where Mr. Thayer's house

was; that he saw stumps around on adjacent land; that

any timber is good enough to make cordwood out of;

did not examine all the country on Indian Creek and

other creeks; was over the country to satisfy himself

as to whether or not it was mineral country; that he had

been familiar with the country a great many years;

familiar with the amount of money that had come out

of it; that he had been cutting a great many years be-

fore up there; that he had considerable knowledge of

the country as to whether the lands were mineral; that

he decided that it was mineral after personal inspec-

tion; that he based his estimate that wood was worth

twenty-five cents a cord in the tree from buying

timber from private parties who owned it; that he never

bought any up there; bought timber in Garden Valley
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and up the river; that it cost $4.00 per cord to lay down

wood in Boise from Moores Oreek and Grimes Creek;

that he sold it for $5.00, making one dollar profit; gen-

erally estimated about one thousand feet of timber in

a cord of wood; the profit on the cordwood, laid down

in Boise, would be $1.00 per thousand; that he made no

investigation of the lands to determine whether or not

the tops of the trees had been disposed of properly under

the rules; that he knew nothing except from hearsay.

The defendants, to further prove the issue on their

behalf, called ORIN THAYER, who, being sworn, testi-

fied that he was one of the defendants, and that his busi-

ness was that of getting out cordwood for the Shaw

Lumber Company ; that he had been engaged in the wood

business for twelve years; that he was working for

Prosper Aveline before he worked for the Shaw Lumber

Company; that he had been engaged in the business on

lower Grimes Creek and up Moores Creek about three

miles; that during all the time he had been engaged

in the wood business it had been in that general vicin-

ity; that the people all tell him that it is mineral; saw

men working there, and locations at different places

along Moores and Grimes Creeks, generally placer;

there is quite a bit of prospecting there; never did any-

thing with prospecting himself; located two placer

claims; all work has been done independent of him;

thiat none had been done through his suggestion or ap-

proval; there are a good many claims on the divide
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between Grimes and Moores creeks; he knew the Stev-

ens boys wbo had claims there; that there are quartz

•veins all over the country; that he would call the char-

acter of the country going across the ridge by the Barker

ranch on the way to Idaho City, mineral; that there were

quartz veins showing at the mouth of Grimes Creek;

that there had been mining done ever since he had been

in the country, and up about Reeves' ranch, probably

a half or three-quarters of a mile, and just below the

power house about a half mile, on the right hand side

of the creek going up; that he had never seen any mining

done at Rye Flat any more than by two men when he

was cutting wood up there; they run a tunnel in a por-

phyry dike; he was in the tunnel but not being a mining

man did not know much about it; the tunnel had the ap-

pearance of mineralization; it had been mined on Moores

Creek all along from where the road crosses Moores

Creek clear up; the road crosses Boise River four or five

miles from the mouth of Moores Creek; had been mined

all the way up and below; the cutting of timber was done

at the places mentioned, Daggett Creek, Indian Creek,

Rush Creek, Macks Creek, Bears Gulch and up from the

mouth of Moores Creek a half or three-quarters of a

mile; did not know of the existence of any quartz claims

on Daggett Creek; Daggett Creek is something like a

half mile from Indian Creek; Indian Creek is two miles

long; that he cut some wood from his homestead;

thought there was something like 2,700 or 2,800 cords in
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the drives of 1901 and 1902; there was wood brought

down cut from Johnson's homestead about a mile from

his place, mostly on north side of Clear Creek; cut about

600 cords from Johnson's homestead; cut this wood from

Johnson's land for the purpose of clearingitand so it could

be tilled, with Johnson's consent; supposed that John-

son went on and cleared up the land; that Johnson had

a placer claim there, east of his homestead; it was on

mineral land, as he understood it, that he cut the wood;

they had been mining there; he cut some on Johnson's

place in 1901; he brought down some 2,700 cords which

was delivered to the Shaw Lumber Company; in 1902

about 4,000 cords were brought down, which was deliv-

ered to the Shaw Lumber Company; that the timber

brought down in the years 1901-1902 was cut on his

ranch and lands adjacent thereto, and all along the

creeks and gulches named; that there was some cut, he

thought, on Labais placer, about half mile below the

power house; that out on Indian Creek was cut about

half a mile from the mouth of Moores Creek; that there

is a lava bluff on each side of Moores Creek, and under-

lying the lava bluff is wash gravel; had seen them wash-

ing out the gravel; the cutting on Daggett Creek was in

the neighborhood of three-fourths of a mile from Moores

Creek and about the same distance on Rush Creek; that

he considered all the land mineral where the cutting

was done, and on Daggett Creek the same.

Witness further testified that he was a citizen of the

United States and a resident of the State of Idaho for
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twelve or thirteen years; that he supposed that timber

in the tree was worth twenty cents per cord; that he

bought some from Mr. Johnson for ten cents a cord.

Upon cross-examination witness testified that he went

into that country in question, twelve or thirteen years

ago to work in the timber for Prosper Aveline; located

first on Pine Creek; that he went into the Clear Creek

section seven years ago; that Clear Creek is about seven

or eight miles long; that the country along Clear Creek

ie pretty rough country, hilly and timbered a good part

of it; that some of the country is a good deal rougher

than other parts; would call the character of the soil

granite, some loam which goes up the creek about a mile

and a half or two miles; might extend back three-fourths

of a mile on the creek bottoms; there are some flats that

might be called soil; that he did not think there was

much difference between the soil on his place and that

on lands adjoining right next to it; that there is some

soil down on the creek and when you get back on the

hills there is not much to it; that he located a home-

stead in Clear Creek in 1900; that he was entitled to

a homestead and saw a chance there to get it; has been

living there for seven years; that he had not raised any-

thing there for the last two years; had tried to raise

cabbage and potatoes; that there was a lot more soil on

adjacent land where they were raising crops, than on

his own; that he knew of three or four homesteads on

Clear Creek ; that he'cut timber right west of his home-
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stead; that he did not know of any difference between

the soil on that land and the character of the land on

his homestead; that he cut timber in section 21 west of

his homestead and on vacant land in the north half of

section 21 ; that he cut all around in that immediate sec-

tion.

Asked as to why he claimed the land adjoining him

on the west was mineral and the land comprising his

homestead was nonmineral, he stated that there was

two mines over there and he did not know of any mineral

on his place; there was one over by Mr. Johnson's and

one west of him ; they mined them ; are not mining them

now; guess it was seven or eight years ago; that he knew

a man who squatted on some land at Rye Flat, a Mr.

Pence; did not think he was living up there now; that

he cut timber on the edge of Bye Flat, cut it along be-

tween creek and the side hills, on what is called Beaver

Greek; that the bulk of the- timber was cut from side

hills, not much grows on creek bottoms.

Defendants, to further prove the isstie on their be-

half, introduced a nonmineral affidavit required in mak-

ing filings and proofs in connection with homestead

entries and stone and timber entries of public lands of

the United States.

Hereupon defendants rested.

Thereupon, in rebuttal, the plaintiff, to further prove

the issue in its behalf, called E. E. GARRETT, who,

baving been sworn, testified that township 5 N., R. 4 E.,
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was surveyed; that in examining the map handed to him

by counsel, witness stated that the map showed survey

of lands in township 5 N., R. 4 E.; that he had compared

the entries on the map and the notations thereon, with

the original map in the tract book of the United States

land office in Boise, and that they were the same; that

the comparison was made June 16, 1903; that from an

examination of land office tract book, the entries noted

upon the map were correct, also that the entries upon

the map handed him, and afterwards introduced in evi-

dence, show State selections in township 4 N., R. 4 E.,

and township 6 N., R. 4 E., were correct.

Hereupon, plaintiff to further prove the issue in its

behalf, introduced in evidence maps of township 5 N.,

R. 4 E., township 4 N., R. 4 E., and township 6 N., R. 4

E., as going to show the various entries made upou the

lands in these townships other than mineral entries,

marked Plaintiff's Exhibits "A," "B," and "0." (Clerk

here insert maps.)

Upon cross-examination witness testified that he did

not know what tbe blue shading on the map was; that

his tract book would show when the different entries

were made;, that the NW.fNW.| of section 22, Tp. 4

N., R. 4 E. was made by Aaron Owanby August 13,

1903, -was entered as a preference right of entry bjr

reason of settlement; entry in sections 28 and 29 was

entered by Thomas L. Hedrick August 11, 1903, also a

preference entry by reason of settlement; that the col
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oring in red on the map of township 6 N., R 4 E., shows

State selections and individual entries; it intends; to

indicate timber and stone firings pending; the State

made its filings on 12th instant. Township 6 N., R. 4 E.,

was officially filed July 15, 1903; State had a preference

right for sixty days and it was open to public entry on

the 14th instant; that was the condition of Tp. 4 N., It.

4 E., that is true of eastern portion of Tp. 5 N., R. 4 E.

Plaintiff, to further prove the issue upon its benalf,

called W. A. JOHNSON, who, being sworn, testified that

he lived in Boise County, occupation farming; that he

lived in Sec. 20, Tp. 5 N., R. 4 E.; that he had lived there

going on eight years; that he had been farming during

most of the time; that he lived about half a mile north

of Clear Creek in that section, about two miles from the

mouth of Clear Creek; that the country along Clear

Creek lies in benches all along the creek until it gets to

its mouth, where there is a flat which is part of Reeves'

ranch; that the creek itself runs up about five or six

miles; that he is acquainted with Barker's ranch; that

he knew about where Thayer's homestead is; that he

would call the soil lying along the creek and benches

first-class soil; that he raised vegetables of all kinds on

the bench on his place; that he irrigated it; that it is a

good timber country too, fine timber; that Davidson was

farming about a mile and a half from him, he also raises

vegetables; there is the Holcomb and the Reeves ranch

where hay is raised principally; Davidson has been farm-
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ing four or five years; farming there had been profitable;

farming had paid very well on Barker's place; the per-

sons on the other ranches had been raising and selling

products from the lands since he had been there; that he

was acquainted with the mining operations in that sec-

tion of country; he had heard the testimony of Mr.

Bledso in regard to operating a placer along Clear Creek;

knew Bledso and a man by the name of Montgomery, a

partner of Bledso's; witness was running Barker's ranch

at that time; they would frequently make a clean-up

and Montgomery would come to witness to borrow

money to go on, "and finally when he came to me to bor-

row $10 or $15, I said I would not do it. If you can't

make any money out of your claim I won't loan you any

money." Witness stated that he did not know of any-

one making any money in that section, he did not make

any himself, he went behind; that he found gold but

never enough to make anything out of it; he had been

down as far as the mouth of Clear Creek and Moores

Creek and he didn't see anyone operating sluice-boxes

where Moores Creek empties into Crimes Creek; that if

they had been there he would have seen them as he went

along that road to Idaho City; he was acquainted with

Thayer's ranch and knew where he cut timber on dear

Creek, on each side of the creek; part of the land cut

from was his homestead; cut some on section 21 which

joins right up to it; did not think there was any differ-

ence particularly, in the land all around there; there

were some poor places and some rich places; he did not
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know of any mines of value on land where Thayer cut

the timber; did not know of anybody who had made it

pay; he would consider the land more valuable for farm-

ing- than for mining or timber, that is, all the land in

that section of country; he sold the products from his

farm in Idaho City; that he was acquainted with the

Packingham claim on Moores Creek, had owned the

claim, located it in 1893 and mined it awhile, found gold

there but never made anything out of it; worked it off

and on for two years, spent all his time and money and

never made anything out of it; was acquainted with the

country along Grimes Creek from the mouth of Clear

Creek to the mouth of Moores Creek, but never knew

anyone to make any money there mining.

Upon cross-examination witness testified that be was

a farmer; that he had had considerable experience min-

ing; had been a miner for years in Nevada and had mined

on Moores Creek in 1893-1894, right above the mouth

of Grimes Creek ; that he mined there off and on for two

years, spent all his time and money, mined alone, made

nothing; that he had sixty acres on his ranch, about

twenty-five or thirty in cultivation, all right together,

runs along the benches in all shapes; that such places

can be found all over the hills there; that he had been

farming there seven years; did not think Thayer had an

acre in cultivation; that Judge Barker had on his place

160 acres, part of it was down at the mouth of Clear

Creek and part of it was up probably two miles; had

prospected Barker's ground for mines, never found any
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mineral on it; prospected his own ground for mineral,

never found anything; prospected just outside of his

ranch, found mineral there, found it rigrht east of the

ranch, in section 31; witness had a twenty-acre placer

claim there, right up on the east side of his ranch, had

worked the placer off and on, just enough to do the as-

sessment work, for seven years; that he put a value of

$700 on it because people were working claims around

there to get the timber off; did not think he could make

grub on his claim if he worked it; that, he was holding it

for the timber, was on it like the balance of them; took

up a homestead to make a living on it; that Davidson's

ranch was about a mile and a half from his should judge

that Davidson had in the neighborhood of forty acres

in cultivation and raises vegetables all the time; had

never been any mining in that country that he knew of;

had known of mines being worked at the mouth of In-

dian Creek on Moores Creek, mining had been going on

there ever since he had been in that section of country;

that he considered all he saw as prospecting; for years

it had been mined and prospected up and down Moores

ond Grimes Creeks; prospecting had been going on off

and on but nothing done to amount to anything up and

down Grimes Creek, the old workings were there yet;

that there were quartz ledges on sections 21, 20 and 28;

he never could find any mineral in the quarts.

Upon redirect examination witness testified that he

could find colors in the ground but would consider it of
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no value as mining ground; would consider that the

value of the land would be for agriculture and timber;

that if the timber was off the ground could be farmed.

Plaintiff, to further prove the issue in its behalf, called

C. M. GARDNER, who, being sworn, testified that he

lived in Sec. 32, Tp. 5 N., R. 4 E.; that his business was

divided between farming, sawmilling and surveying; had

a homestead in sections 32 and 29; was acquainted with

land along Clear Creek and in the section adjoining him;

along the creeks there were some flats, above the flats

were benches where most of the agriculture work was

done, and some of the country was steeper as you got

nearer to the tops of the mountains, and there were

mountains on either side of the creek valley; some of

the benches were from a quarter to a mile wide; the val-

ley from range to range was four or five miles wide, part

of the land was capable of being cultivated until the

higher altitude was reached, where it was too cold; the

lands there were cultivated in a section of country about

two and a half or three miles wide and about three and

a half miles long; that he farmed his land and produced

vegetables, hay and berries, and found farming the land

was profitable; most of the soil was very good on the

benches; as you got higher up it was mostly timber and

more broken and rocky; the timber was good timber;

he was acquainted with Thayer's homestead where the

timber was cut; that the character of that land was
about the same as his, perhaps not so much agriculture
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land as there was on his; it was timber land; if the tim-

ber was removed it could all be cultivated and farmed

below the frost line; on Grimes Creek he thought there

were some mines but there are no mines in the Clear

Creek valley that he knew of; had been no mining in

Clear Creek valley since he had been there for three

years; had heard the statement that they were sluicing

at the mouth of Clear Creek, but to his knowledge it was

Dot true; knew there was property worked down close

to where Grimes Creek empties into Moores Creek by

Bledso and Mahon; that they worked there every year

since he knew it; did not know how profitable it was;

that the nearest point was about two miles from where

the timber was cut; that the farmers in the vicinity of

Clear Creek raise crops; Mr. Davidson's, Mr. Johnson's

and two ranches known as the Barker ranch; the Beeves

ranch are being farmed, it produces hay, they raise

from 80 to 130 tons of hay per year on those ranches;

there is close to 160 acres improved on those two

ranches; one is at the mouth of Clear Creek in section

21 and the other is in 28 and 29.

Upon cross-examination witness testified that he was

acquainted with Grimes Creek up to Bye Flat; there was

evidence of old mining up creek, showing that it had

been mined a great many years; that it was all staked

out up the creek, whether it is held or not he did not

know; he did not know anything about its value. Going

down Grimes Creek to Moores Creek there was evidence
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of its having been mined for a number of years ; that he

knew where Regan and Younkin mined; on Grimes and

Moores Creeks there had been prospecting ever since

he had been there and, he thought, long before he got

into that, country; there was about three hundred acres

under cultivation in the vicinity of Clear Creek; there

were four or five homesteaders that went in there this

year that have not had time to cultivate yet; about half

of the entire drainage of Clear Creek was under culti-

vation; the country there is mountainous and broken;

the foot of the mountains are table lands and that is

where the homesteaders were; Thayer had a small piece

under cultivation when witness was there.

Upon redirect examination witness testified that he

was familiar with the lands where Thayer cut the tim-

ber; to his knowledge there was no mineral on the land,

and he would consider it nonmineral; would consider it

similar to the general homestead lands.

Plaintiff, to further prove the issue in its behalf, called

W. A. ROYCE, who, being sworn, testified that he re-

sided on Ruby Creek, business teaming; Ruby Creek was

about four or five miles from Clear Creek; that he had

taken up a stone and timber claim in section 21, Tp. 5 N.,

R. 4 E.; made the entry in the Fall of 1900; had received

patent for the land; was acquainted with the lands in

the vicinity of his entry; had been over the lands lying

tributary to Clear Creek for twenty years; it is a timber
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country that lies along Clear Creek, although there are

«nne good ranches in there in spots; that the farming

industry was being carried on on those lands; had been

across the land from which Thayer cut the timber;

would say that the land west of Thayer's homestead was

considerably smoother ground than right where the

homestead was; speaking generally, the land was capa-

ble of being farmed if the timber was removed; did not

know of any prospecting being done on Clear Creek.

When he first came to that section there were some

Chinamen working up about three and a half or four

miles from the mouth of Clear Creek, on the north side

of the creek, but did not know results; knew that they

quit; knew of farmers in that section raising vegetables

and hay on their farms; they hauled tons of vegetable

products off Barker's ranch to Idaho City; he considered

that the value of the lands in that region consisted only

of agriculture and timber values.

Upon cross-examination witness testified that it was

his understanding that if ground did not pay to work, it

was not mineral ground; that if there were no paying

mines on it he would not consider it mineral; that when
he came to Clear Creek some twenty-two years ago, there

were Chinamen working in there; that he never saw
them working but once that he recollected, and then

there were five or six working; that he did not know
bow many more might have been around. Clear Creek,

as near as he could judge, was about ten and a half miles
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from Cooper's ranch, and about three and a half miles

from Grimes Creek; did not suppose that it was more

than six or seven miles directly across the country from

Clear Creek to Grimes Creek. The entire Grimes Creek

country had been prospected, the old workings amounted

to very little so far as he saw. Just below Rye Flat

there was evidence of old workings; he had done con-

siderable prospecting all through that country and in

places found evidence of mineral.

Upon redirect examination witness testified that he

prospected along Moores Creek, and what prospecting

had been done was along the creek bottom, and what had

been staked out was along the creek bottom.

Plaintiff, to further prove the issue in its behalf,

called C. M. GARDNER, Jr., who, being sworn, testified

that he had lived on Clear Creek three years, and that

bis business was farming and logging; that he was

pretty well acquainted with that section of country;

that farming, logging and cutting of wood was carried

on in the Clear Creek country; that the soil was good

loam; that he ran his father's farm for two seasons;

that he raised grain, hay and vegetables on the farm and

made it profitable; that there was no difference, in his

opinion, in the lands on his father's farm and other

lands lying along and tributary to Clear creek; that no

mining had been carried on in that section of the country

since he had been there, and none was being carried on

at the present time; that he is acquainted with the
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country at the mouth of Clear Creek and to his knowl-

edge there was no placer mining or sluicing carried on

there in the past year; that he was acquainted with

Thayer's ranch and the lands west of there where

Thayer had cut timber; that there was no difference

between the land on which the timber was cut and the

other lands farmed in that section; that from his knowl-

edge of that country he would say that it was a farm-

ing and timber country; that he would consider it

more valuable for farming than for anything else; that

the lands along Clear Creek had no value for mining;

that there were other farmers in that section who raised

fine crops; that farming was carried on in the entire

width of the valley, which was from four to six miles;

that so far as the character of the land was concerned,

if the timber was off and water put on, farming could

be carried on the entire width of the valley.

Upon cross-examination witness testified that he

meant to say that the valley was from four to six miles

wide from top of mountain range to top of mountain
range; that those mountain ranges could be farmed if

they had water; that the altitude at the highest point

was 6,000 feet Witness stated that he had seen where
prospecting had been done, but that he did not examine
the prospects or have assays made; that he made no
examination to satisfy himself as to the mineral char-

acter of the country; that to his knowledge there was
nothing in the way of mineral there, that he knew
nothing about the mineral.
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Plaintiff, to further prove the issue on its behalf,

called FRANK AVELINE, who, being sworn, testified

that he had been in the cordwood business in that sec-

tion of the country for eighteen years; that during the

years 1900, 1901, 1902, he had been working for Thayer

getting out cordwood under Thayer's contract with The

Shaw Lumber Company; that it cost $3.50 to $3.75 per

cord to lay wood down at Boise delivered in The Shaw

Lumber Company's yard, from the section where cut,

during these years; that in 1901 he brought down for

Thayer a drive of 4,000 cords of wood cut on Clear

Oeek, 1,600 cordis of which was cut on Thayer's claim

and 2,400 cords of which was cut on lands away from

his homestead.

Plaintiff, to further prove the issue on its behalf,

called JOHN DAVIDSON who, being sworn, testified

that he resided on Clear Creek in Boise County, in sec-

tion 29, Tp. 5 N., R. 4 E.; that he had lived there a little

over four years; that he filed on a homestead; that he

had been breaking it every year, raising potatoes and

seeding it down to hay; that he had raised cabbage,

beats, onions, carrots, peas, wheat and some other grain;

that he made his living there farming; that he knew

where Thayer's house was and where the Barker ranch

is; that the upper Barker ranch is about a half mile

from his place; that he knew where Thayer's land was

along the creek; that he lived a couple of miles from

there; that on his place he had a good deal of black
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loam soil and had some timber; that if the timberr was

removed it would be good farming land and could be

cultivated; that his land had the same characteristics

as the balance of the land lying tributary to Clear

Creek; that he would consider the land in there agri-

culture land; that he did; not know of any mining being

carried on along Clear Creek since he had been there-

upon cross-examination witness testified that he had

in the neighborhood of twenty acres under cultivation

and that he never tried to mine in that country.

Plaintiff, to further prove the issue on its behalf,

called REEVES, who, being sworn, testified that

he formerly owned what is known as the Barker ranch;

that he owned it from August, 1899, to the spring of

this year; that the mouth of Clear Creek is near the

claim; that the Barker farm is a flat between Grimes

Creek and Clear Creek and hay is raised on it; that the

soil was good soil; that he did not know of any mining

being carried on on Clear Creek since he owned the

place; that he did not consider it mining country up

Clear Creek, that it was farm and timber land; that he

would have no hesitancy in making a nonmineral affi-

davit as to the land in the vicinity of where Thayer cut

the timber; that the land where it was being cut and
that being farmed was all about the same.

Upon cross-examination witness testified that there

had been mining on Clear Creek before he owned the



104 The United States of America

(Testimony of Reeves.)

place; that there had been a little mining on the creek,

but not what he would call considerable; that there

had been considerable on Moores Creek; that there had

been plenty of prospecting all through that country;

that the mining on Clear Creek did not amount to any-

thing; that the mining along Moores and Grimes Creeks

had been along the creek bottoms.

Plaintiff rested.

Thereupon, the evidence upon the part of the plaintiff

and defendants having been closed, it was stipulated in

open court between the plaintiff and defendants that

any and all exceptions to the ruling of the Court on the

introduction of testimony, or to any instructions given

or refused by the Court, may be settled in the bill of

exceptions at any time within sixty days after the sub-

mission of the case, and that the party upon whom

served should have twenty days thereafter in which to

serve and offer amendments thereto.

And thereupon the Court instructed the jury that the

defendants sought to justify the cutting of timber in

controversy under the license granted by the provisions

of the act of Congress June 3, 1878 (20 Stat. L. 88), pro-

viding that all citizens of the United States, and other

persons bona fide residents of certain states and terri-

tories, including Idaho, and all other mineral districts,

are allowed to fell and remove for building, agriculture,

mining and other domestic purposes, any timber or trees

growing and being upon the public lands of the United
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States, said lands being mineral lands and not subject
to entry under existing laws of the United States except
for mineral entry, subject to such rules and regulations
as the Secretary of the Interior may prescribe for the
protection of the timber and undergrowth growing upon
said lands, and for other purposes; provided, the provi-
sions of this Act shall not extend to railroad corpora-
tions.

The Court instructed the jury as to the meaning of the
term "mineral lands" as used in the said Act of Con-
gress of June 3, 1878.

The Court further instructed the jury that "the pro-
vision which raises the question of doubt is that which
Bay* that the timber may be cut from public lands, said
lands being mineral and not subject to entry under ex-
isting laws of the United States except for mineral en-
try.

If that clause were construed by itself, independent
of the other provisions of the law, and without any
regard to the objects which Congress must have had in
view in enacting the law, then the contention made by
the Government would undoubtedly be correct; that is
that the cutting of timber would be limited to actual
mining ground; that is, ground that could be patented
"nder the mining laws; such claims as, under the laws
can be entered. But of course you understand that the
ground that can be patented and entered under the min-
>ng laws are those particular tracts where mineral has
been discovered and the ground located and claimed as
a mining claim.
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Now, as I said, if we take simply that clause and con-

sider it alone, there would be no question that the cut-

ting of timber would be limited absolutely to actual

mineral ground, that is, such as is known to contain

mineral of value, and it may be added, that when ground

is known to contain mineral of value it is located and

claimed as a mining location. It would therefore result

that the use of timber would be practically limited to

mining locations.

Shortly after the passage of this law, when all the

conditions under which it was enacted, and when the ob-

jects which Congress had in view in its enactment were

better understood than now, Secretary of the Interior

Teller, who was entirely familiar with all the circum-

stances under which the law was enacted and, if

I am not mistaken, was a member of the Senate at

the time the law was enacted, in construing it in

1882, used this language: 'Where the lands are

situated in districts of country that are mountainous,

interspersed with gulches and narrow valleys, and

minerals are known to exist at different points there-

in, such lands, in the absence of proof to the contrary,

will be held to be mineral in character'—he does

not say simply the ground located as mining claims but

the general sections of the country where this mineral

is discovered—'but where there are extensive valleys

and mountains where no mineral exists the land may

be considered and treated as nonmineral.' Such were

the views of the Secretary of the Interior at that time,

and those views were followed for a great many years.
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Timber was cut from time to time upon all sections of

land in the neighborhood of mining camps.

The views of the Secretary of the Interior have

changed and he now construes the law by taking that

one clause I have referred to, alone and independent of

the rest of the statutes; and, as I said, construing it

alone, it means just what the Secretary now claims, as

I understand his ruling."

The Court further instructed the jury as follows:

"But, the question that is to be determined now is,

what is the proper construction to be placed upon this

law? Is the construction now placed upon it by the

Secretary of the Interior and the claim which the repre-

sentative of the Government has urged in this case, the

correct one, or is the former construction the proper

one?

In construing the law we must keep in view, first,

that the law provides for the use of a large amount of

timber. You will remember that it provides for timber

for building, for mining, for agriculture, and for all

other domestic purposes. The mere suggestion is suffi-

cient to convince you that a large amount of timber was

required for these different uses. And, second, you

must keep in view that under this construction it would

be limited to the actual located mining claims in which

mineral had been discovered and which would be sub-

ject to patent under the mining laws, as I have before

suggested. Keep these two ideas now in your minds:

First, the large amount of timber required; second, un-
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der the claimed construction, the small amount of terri-

tory that would be available for the use of timber.

There are two reasons which, in my opinion, militate

against this construction of the law, and which would

make the law futile. The first is, that if you limit it

simply to mining' claims, you limit the cutting of timber

to a very small portion of a mining camp. Any one

familiar with a mining camp knows that the located

claims rover a very small portion of the territory

—

probably not more than one-tenth if they are located

according to law. Many are located in violation of law,

without any ledge discovery, but the legally located

mining claims will cover but a very small portion of the

country. You will readily understand that there could

not be cut from such small area sufficient timber to meet

1he wants that the community required, and which Con-

gress designed that they should have.

The second objection is, that the timber on these min-

ing claims belong to the owners of the claims. Other

citizens have no right to go upon them and cut timber.

Now, the law does not limit the cutting of timber to

the owners of mining claims. Therefore, if you follow

this construction you give the timber alone to the owners

of mining claims, and others are forbidden to take it.

The law plainly says that all citizens may use it, while

this construction of the law says that only the owners

of mining claims shall use it; so you see that construe

tion of the law may not possibly be followed. It ren-

ders the law absolutely absurd."
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The Court further instructed the jury as follows:

"I instruct you upon tin's important question ;is fol-

lows: That the law includes as mineral land, not only

those tracts in which mineral has actually been discov-

ered and which has been claimed and located as mining

claims, but also all other lands lying in reasonably close

proximity to or in the general neighborhood of such min-

ing claims, and all such neighboring lands, as have the

general characteristics of mining land, even if mineral

has not been actually discovered therein. In this con-

nection yon must bear in mind that, as a rule, the land

in a mineral district and in the neighborhood of mines

is of such a hilly, broken character that it is utterly use-

less for agriculture or other purposes than mining, and

for the timber growing upon it, and as Congress is pre-

sumed to have known this fact, it is presumable that it

intended to include all such land under the designation

of mineral land, with the view of granting the use of

the timber thereon, as stated."

The Court further instructed the jury as follows:

"Much has been said in this case as to the quantity

of mineral that must be found in the ground to consti-

tute it mineral land. The laws themselves fix no limit.

they do no) even say that it must be more valuable for

mineral than for other purposes, which, as I under-

stand, is the rule which the Department holds, but in

my opinion it is utterly impracticable. It would be-

come ;i simple question of opinion. Five men might

say certain land is more valuable for mining, while an-

other five might say it is more valuable for agriculture
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or other purposes. It becomes merely a subject of con-

jecture; one upon which, opinions may and do differ. I

feel justified in saying that ground containing only a

trace of mineral, a color, or containing it in such small

quantities that a miner would not expect it td ever

prove profitable, cannot be held to be mineral land. But

when it contains sufficient mineral to encourage the

miner to claim and locate it in good faith as mining

ground and work and develop it with a reasonable ex-

pectation of finding mineral in paying quantities, even

if it never proves valuable, is, within the law, mineral

land.

"The question may be asked, how will it be known

what the miner's opinion is? My answer is, by what he

does, as you must judge in this case by what has been

done.

"It is true, as argued in this case, that under the strict

letter of the law, land which can be leegally entered un-

der the homestead and timber and stone laws, is not

mineral land and cannot be held as such, and also, land

which is legally mineral land cannot be entered under

other land laws; the law makes this distinction between

the two kinds of lands; but in practice it becomes a

question of opinion for the entryman; what one may

consider mineral land another may consider nonmineral.

The fact that land is entered as a homestead is only

presumptive, and not absolute proof that it is not min-

eral land, and so, also, is the fact that land which is en-

tered as mineral land is not absolute proof that it is

mineral within the law."
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To each and all of these instructions given to the

jury by the Court, counsel for the plaintiff duly excepted,

which exceptions were allowed by the Court. "

Thereupon the Court instructed the jury that it was

the duty of the Government in this case, first to show

that the timber was cut from public lands, and that the

burden then devolved upon the defendants to show that

those were mineral lands.

Hereupon counsel for the plaintiff requested the

Court to give the following instructions to the jury:

1st. "The defendants in this case contend that the

timber in question was cut and removed from the public

lands of the United States under authority of the act of

Congress of June 3, 1878, authorizing citizens of certain

states, of which Idaho is one, to fell and remove for

agriculture and other purposes any timber or trees

growing and being thereon, said lands being mineral

and not subject to entry under existing laws of the

United States except for mineral entry."

I therefore instruct you on this point that in estab-

lishing the mineral character of the lands in question,

the burden of proof is upon the defendants. The de-

fendants must show, not that the neighboring or ad-

joining lands are mineral in character, or that those

hereafter in dispute may by possibility develop minerals

in such quantities as will establish their mineral rather

than their agriculture character, but that as a present

fact they are mineral in character, and this must appear

from the actual production of minerals, and not from

any theory that they may produce it. In other words,
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it is fact and not theory that must control in deciding

upon the character of this class of lands. The land de-

partment of the United States has adopted the rule

that if the land is more valuable for agriculture than
for mining, it is not mineral land, although it may con-

tain some measure of gold or silver. This is the only

practical rule of decision that can be applied to the sub-

ject; nor can account be taken in the application of this

rule of the profits that would or might result from min-
ing under other and more favorable circumstances than
those which actually existed or may be produced or ex-

pected in the ordinary course of such pursuit or venture
upon the lands in question.

I further instruct you that the Statute does not re-

serve any land from entry as a homestead or from entry

under other laws of the United States except mineral
entries, because some may claim and work some por-

tion of it as mineral ground without any reference
to the fact as to whether there is mineral in paying
quantities upon the land or not.

Nothing short of known mineral upon the land capa-
ble under ordinary circumstances of being worked at a
profit, as compared with any gain or benefit that may
be derived therefrom when entered under the home-
stead law, is sufficient to prevent such entry or to estab-
lish the fact that the lands w question are mineral
within the meaning of the said act of Congress. The
defendants must show by a preponderance of evidence
that the lands are not subject to entry under the home-
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Btead laws of the United States, or under any other laws

existing at the time of the passage of the act."

I further instruct you that mineral lands within the

meaning of the act of Congress of June 3, 1878, are such

lands as are not deemed subject to entry under any of

the laws of the United States except as mineral lands,

the right or privilege being exercised under such regu-

lations as will preserve the timber for the benefit of

the inhabitants engaged in or connected with the min-

ing industry. Therefore, if the lands from which the

defendants cut the timber in question were subject to

entry or settlement under any of the laws of the United

States other than as mineral lands, then such lands

should not be deemed mineral, and the cutting of tim-

ber therefrom by the defendants was unlawful and they

are liable to the Government for the timber so cut."

Which instructions, and each and all of them on be-

half of the plaintiff, the Court refused to give to the

jury; to which ruling of the Court the counsel for the

plaintiff then and there excepted; which exceptions were

by the Court allowed.

Thereupon the jury retired to consider the case and,

after having had said case under consideration for some-

time, again returned into court for further instructions

as to what lands should be termed mineral under the act

of Congress of June 3, 1878, and as to how far lands

(•(Mild be situated from known mines and yet be consid-

ered mineral lands.

Thereupon the Court further instructed the jury as

follows:
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First: "If this land is in the proximity of other land

that is shown to contain mines it comes within the mean-

ing1 of the law. Of course that must be within a reason-

able distance of ground that is shown to be mining

ground. If is it off ten or fifteen or twenty miles, or a

long distance away so that it would not be accessible or

convenient to use the timber upon it, it could not be con-

strued as part of it. But, if it is in the neighborhood of

ground that is known to be mining ground, under the

law it must be construed as mineral land—under the

definition I gave you. It is not necessary that you must

find there is mineral in the ground upon which the tim-

ber is cut, but there must be mineral found in the

ground that is reasonably near there. And I further

state to you that there must be sufficient mineral upon

the ground to justify miners to go upon it and prospect

it and work it with the expectation that they would

realize something from it. But it is not absolutely nec-

essary to show that it is profitable. The question is,

does the ground contain enough mineral for miners to

go upon it and mine it with the expectation and hope

that profit will be realized from it. That is the defini-

tion given by the Supreme Court. So far as the main

issue in this case is concerned, that is the only instruc-

tion I can give you."

Second: "That is a question, gentlemen, that I cannot

answer for you. There is nothing in the decisions that

say that it should be one mile or five or ten miles. I

endeavored to cover that by the instruction that the

land from which the timber was cut must be within a
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reasonable distance from that which is known to be min-

ing land, that is, such a distance as the miner would

likely use it. We will suppose, now, that yoiL have a

section of country here where you have discovered

mines. I must appeal to your own judgment, as to how

far miners would be likely to haul timber for mining

purposes? Of course, you will readily see that that

must depend somewhat upon the location of the country

and upon the scarcity of the timber. But for me to fijx

the number of miles is out of the question. You must

judge that by all the circumstances in each particular

case. I can only say that it must be within reasonable

proximity of the mines. It cannot be off a great dis-

tance—so far as to take it out of the region or neigh-

borhood of where the mines are. I regret that there

are no guides that you can use in deciding that question;

and it would be mere folly for me to undertake to say

that it should be one mile or five, ten or twenty miles.

Of course, I have no hesitation in saying that a few

miles would be within the meaning of the law.

I might add this much about the proximity of mining

ground, as it appears to my mind. Suppose we have a

gulch here running up and down the country on either

side of which large mountains slope off in either direc-

tion. Upon that mountain side there may be no minefs

at all; it may be four or five miles long; yet it may be

convenient to bring timber down that mountain side to

the mines below; in that case I would say that that

whole mountain side might be included within the defini-

tion of mineral land. Possibly on the other side of the



116 The United States of America

mountain, on the same range, it might not be included

as mineral land, it being too remote. It is useless for

me to attempt to make a law when the law is not there.

I give you this as an illustration of my idea about it^

A mining man might not think that a good idea, but I

simply give it as an illustration; and we must leave it to

your judgment, from all the facts and circumstances in

the case, as to what is mining ground."

To which supplemental instructions the counsel for

the plaintiff then and there excepted; which exceptions

was by the Court allowed.

Thereupon the jury again retired to consider said case,

afterwards returning into court and rendered a verdidt

against the defendants, Orin Thayer, R. S. Shaw and W.

H. Ridenbaugh, and in favor of the plaintiff, in the sum

of six hundred (f600.00) dollars; to which verdict the

counsel for the plaintiff then and there excepted which

exception was by the Court allowed.

And forasmuch as the facts aforesaid and the deci-

sion of the Court thereon do not appear of record, the

plaintiff prays that this its bill of exceptions may be al-

lowed.

R. V. COZIER,

Attorney for Plaintiff.
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It is hereby stipulated and agreed that the foregoing

Rill of Exceptions may be settled and allowed.

Dated Jan. 9th, 1904.

R. V. COZIER,

Attorney for Plaintiff in Error.

FREMONT WOOD and

W. E. BORAH,

Attorneys for Defendants.

Upon the foregoing stipulations the above bill of

exceptions is settled and allowed.

Dated January 9th, 1904.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 25. U. S. Circuit Court, Central

Division, District of Idaho. United States of America,

vs. Orin Thayer et al. Bill of Exceptions. Filed Jan.

9th, 1904. A. L. Richardson, Clerk.



118 The United States of America

In the Circuit Court of the United States within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMER-
ICA,

Plaintiff,

vs.

ORIN THAYER, and R. S. SHAW, W. \ No. 25.

H. RIDENBAUGH, MARY RIDEN-
BAUGH and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,
Defendants.

<

Petition for Writ of Error.

The plaintiff feeling duly aggrieved by the judgment

made and entered by said Court on the 25th day of Sep-

tember, 1903, against said defendants and in favor of

said plaintiff, comes now, by R. V. Cozier, its attorney

for the District of Idaho, and petitions said Court for

an order allowing the plaintiff a writ or error from the

judgment herein, to the United States Circuit Court of

Appeals for the Ninth Circuit, sitting at the city of San

Francisco, State of California, according to the laws of

the United States in that behalf made and provided.

R. V. COZIER,

U. S. Attorney for Idaho and Attorney for Plaintiff.

[Endorsed] : Filed Jan. 9th, 1904. A. L. Richardson,

Clerk.
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fa the United States Circuit Court of Appeals for the Ninth

Circuit.

THE UNITED STATES OF AMER-
IGA, \

Plaintiff in Error,

vs.
/

ORIN THAYER and R. S. SHAW, W. Nq 25

H. RIDENBAUGH, MARY RIDEN-
j

BAUGH, and A. ROSSI, Doing Bnsi- k

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,
Defendants in Error.

Assignment of Errors.

In the Matter of the Petition of the United States of

America, Plaintiff in Error, for a Writ of Error:

Afterwards, to wit, on the 8th day of February, 1904,

at the term of the United States Circuit Court

of Appeals for the Ninth Circuit, in the city of San

Francisco, State of California, comes the United States

of America by R. V. Cozier, its attorney for the District

of Idaho, and says that in the record and proceedings in

the above-entitled matter there are manifest errors in

this, to wit:

1st. The trial court erred in permitting the witness

for the defense, T. J. Spencer, over the objections of the

plaintiff in error, to testify as to his knowledge of the
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Boise Basin country; that he had prospected clear

Through to Idaho City, and that there was placer and
quartz all through the country he had prospected; it

not being shown that the country of which the witness

testified was a part of the land from which the timber
in question was cut.

2d. The trial court erred in admitting in evidence
upon the part of the defendant in error, over the objec-
tion of the plaintiff in error, the maps marked "Defend-
ants' Exhibits Nos. 1 and 2."

3d. The trial court erred in permitting Relf Bledso,
witness for the defense, over the objection of the plain-
tiff in error, to testify as to his knowledge of the coun-
try generally in the Boise Basin, and as to what he had
done in the way of general prospecting for gold along
the lands in and tributary to the Boise Basin; said tes-

timony not being confined to the lands from which the
timber in question was cut.

4th. The trial court erred in instructing the jury,
over the objection of the plaintiff in error, as follows:

I.

"The provision which raises the question of doubt ifa

that which says that the timber may be cut from public
lands, said lands being mineral and not subject to entry
under existing laws of the United States except for

mineral entry. If that clause were construed by itself,

independent of the other provisions of the law, and
without any regard to the objects which Congress must
have had in view in enacting the law, then the conten-

tion made by the Government would undoubtedly be
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correct; that is, that the cutting of the timber would be

limited to actual mining ground; that is, ground that

could be patented under the mining laws; such claims

as, under the law, can be entered. But, of course, you

understand that the ground that can be patented and

entered under the mining laws are those particular

tracts where mineral has been discovered and the

ground located and claimed as a mining claim."

"Now, as I said, if we take simply that clause and con-

sider it alone, there would be no question that the cut-

ting of timber would be limited absolutely to actual;

mineral ground, that is, such as is known to contain

mineral of value, and, it may be added that when ground

is known to contain mineral of value it is located and

claimed as a mining location. It would, therefore, re-

sult that the use of timber would be practically limited

to mining locations."

"Shortly after the passage of this law, when all the

conditions under which it was enacted and when the

objects which Congress had in view in its enactment

were better understood than now Secretary of the In-

terior Teller, who was entirely familiar with all the

circumstances under which the law was enacted, and,

if I am not mistaken, was a member of the senate at the

time the law was enacted, in construing it in 1882, used

this language: 'Where the lands are situated in districts

of country that are mountainous, interspersed with

gulches and narrow valleys, and minerals are known to

exist at different points therein, such lands, in the ab-

sence of proof to the contrary, will be held mineral in
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character'—he does not say simply the ground located

as mining claims, but the general sections of the coun-

try where this mineral is discovered—'but where there

are extensive valleys and mountains where no mineral

exists the land may be considered and treated as non-

mineral.' "

"Such were the views of the Secretary of the Interior

at that time and those views were followed for a great

many years. Timber was cut, from time to time, upon

all sections of land in the neighborhood of mining camps.

The views of the Secretary have changed and he now

construes the law by taking that one clause I have re-

ferred to, alone and independent of the rest of the stat-

utes; and, as I said, construing it alone, it means just

what the Secretary now claims, as I understand his

ruling."

5th. The trial court erred in instructing the jury, over

the objection of the plaintiff in error, as follows:

2.

"But the question that is to be determined now is,

what is the proper construction to be placed upon this

law? Is the construction now placed upon it by the

Secretary of the Interior and the claim which the repre-

sentative of the Government has urged in this case the

correct one, or is the former construction the proper

one?"

"In construing the law we must keep in view first,

that the law provides for the use of a large amount of

timber. You will remember that it provides for timber
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for- building, for mining, for agriculture, and for all

other domestic purposes. The mere suggestion is suffi-

cient to convince you that a large amount of timber was

required for these different uses. And second, you must

keep in view that under this construction it would be

limited to the actual located mining claims in which

mineral had been discovered and which would be subject

to patent under the mining laws, as I have before sug-

gested. Keep these two ideas now in your minds: First,

the large amount of timber required; second, under the

claimed construction, the small amount of territory that

would be available for the use of timber."

"There are two reasons which, in my opinion, militate

against this construction of the law, and which would

make the law futile, the first is that if you limit it sim-

ply to mining claims, you limit the cutting of timber to

a very small portion of a mining camp. Any one famil-

iar with a mining camp knows that the located claims

cover a very small portion of the territory—probably

not more than one-tenth, if they are located according

to law. Many are located in violation of law, without

any ledge discovery, but the legally located mining

claims will cover but a very small portion of the coun-

try. You will readily understand that there could no1

be cut from such small area sufficient timber to meet

the wants that the community required, and which < '(in-

gress designed that they should have."

"The second objection is, that the timber on these min-

ing claims belong to the owners of the claims. Otter

citizens have no right to go upon them and cut timber.
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Now, the law does not limit the cutting of timber to the

owners of mining claims. Therefore, if you follow this

construction you give the timber alone to the owners of

mining claims, and others are forbidden to take it. The

law plainly says that all citizens may use it, while this

construction of the law says that only the owners of

mining claims shall use it; so you see, that construction

of the law may not possibly be followed. It renders

the law absolutely absurd."

3.

6th. The trial court erred in instructing the jury

over the objection of the plaintiff in error, as follows:

1.

"I instruct you upon this important question as fol-

lows: That the law includes as mineral land, not only

those tracts in which mineral has actually been discov-

ered and which has been claimed and located as mining

claims, but also all other lands lying in reasonably close

proximity to or in the general neighborhood of such

mining claims, and all such neighboring lands even if

mineral has not been actually discovered therein. In

this connection you must bear in mind that, as a rule,

the land in a mineral district and in the neighborhood

of mines is of such a hilly, broken character that it is

utterly useless for agriculture or other purposes than

mining and for the timber growing upon it, and as Con-

gress is presumed to have known this fact, it is pre-

sumable that it intended to include, under the designa-



vs. Orin Thayer et al. 125

tion of mineral land, all such lands with the view of

granting: the use of timber thereon, as stated."

7th. The trial court erred in instructing; the jury,

over the objections of the plaintiff in error, as follows:

"Much has been said in this case as to the quantity of

mineral that must be found in the ground to constitute

it mineral land. The laws themselves fix no limit. They

do not even say that it must be more valuable for min-

eral than for other purposes, which, as I understand, is

the rule which the Department holds, but in my opinion

it is utterly impracticable. It would become a simple

cpiestion of opinion. Five men might say certain land

is more valuable for mining, while another five might

say it is more valuable for agriculture or other purposes.

It becomes merely a subject of conjecture; one upon

which opinions may and do differ. I feel justified in say-

ing that ground containing only a trace of mineral, a

color, or containing it in such small quantities that a

miner would not expect it to ever prove profitable, can-

not be held to be mineral land. But when it contains

sufficient mineral to encourage the miner to claim and

locate it in good faith as mining ground and work and

develop it with a reasonable expectation of finding min-

eral in paying quantities, even if it never proves valu-

able, is, within the law, mineral land."

''The question may be asked, how will it be known
what the miner's opinion is? My answer is, by what he

does, as you must judge in this case by what has been

done."
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"It is true as argued in this case, that under the strict

letter of the law, land which can be legally entered un-

der the homestead and timber and stone laws, is not

mineral land and cannot be held as such, and also, land

which is legally mineral land cannot be entered under

other land laws, the law makes this distinction between

the two kinds of lands; but in practice it becomes a

question of opinion for the entrymen; what one may

consider mineral land, another may consider non-

mineral. The fact that land is entered as a homestead

is only presumptive and not absolute proof that it is

not mineral land, and so, also, is the fact that land

which is entered as mineral land is not absolute proof

that it is mineral within the law."

8th. The trial court erred in refusing to give to the

jury the following instructions requested by the plain-

tiff in error:

1.

"The defendants in this case contend that the tim-

ber in question was cut and removed from the public

lands of the United States under authority of the art

of Congress of June 3, 1878, authorizing citizens of cer-

tain states, of which Idaho is one, to fell and remove for

agriculture and other purposes any timber or trees

growing and being thereon, said lands being mineral

and not subject to entry under existing laws of the

United States except for mineral entry."

"I therefore instruct you on this point that in estab-

lishing the mineral character of the lands in question

the burden of proof is upon the defendants. The defend-
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ants must show, not that the neighboring or adjoining

lands are mineral in character, or that those in dispute

may hereafter by possibility develop minerals in such

quantities as will establish their mineral rather than

their agriculture character, but that as a present fact

they are mineral in character, and this must appear

from the actual production of minerals and not from any

theory that they may produce it. In other words, it is

fact and not theory that must control in deciding upon

the character of this class of lands. The Land Depart-

ment of the United States has adopted the rule that if

the land is more valuable for agriculture than for min-

ing, it is not mineral land, although it may contain some

measure of gold or silver. This is the only practical

rule of decision that can be applied to the subject; nor

can account be taken, in the application of this rule, of

the profits that would or might result from mining un-

der other and more favorable circumstances than those

which actually existed or may be produced or expected

in the ordinary course of such pursuit or venture upon

the lands in question."

"I further instruct you that the statute does not re-

serve any land from entry as a homestead or from entry

under other laws of the United States except mineral

entries, because some one may claim and work some por-

tion of it as mineral ground without any reference to

the fact as to whether there is mineral in paying quan-

tities upon the land or not."
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"Nothing short of known mineral upon the land, capa-

ble, under ordinary circumstances, of being worked at

a profit as compared with any gain or benefit that may

be derived therefrom when entered as a homestead, is

sufficient to prevent such entry or to establish the fact

that the lands in question are mineral within the mean-

ing of the said act of Congress. The defendants must

show by a preponderance of evidence that the lands are

not subject to entry under the homestead laws of the

United States, or under any other laws existing at the

time of the passage of the act."

3.

"I further instruct you that mineral lands within the

meaning of the act of Congress of June 3, 1878, are such

lands as are not deemed subject to entry under any of

the laws of the United States except as mineral lands,

the right or privileges being exercised under such regula-

tions as will preserve the timber for the benefit of the

inhabitants engaged in or connected with the mining in-

dustry. Therefore, if the lands from which the defend-

ants cut the timber in question were subject to entry

or settlement under any of the laws of the United States

other than as mineral lands, then such lands should not

be deemed mineral, and the cutting of the timber there-

from by the defendants was unlawful and they are lia-

ble to the Government for the timber cut."

9th. The trial court erred in! instructing the jury,

over the objection of the plaintiff in error, as follows:

"If this land is in the proximity of other land that

is shown to contain mines, it comes within the meaning
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of the law. Of course, that must be within a reason-

able distance of the ground that is shown to be mining

ground. If it is off ten or fifteen or twenty miles, or a

long distance away, so that it would not be accessible

or convenient to use the timber upon it, it could not

be construed as part of it. But if it is in the neighbor-

hood of ground that is known to be mining ground, un-

der the law it must be construed as mineral land—un-

der the definition as I gave you. It is not necessary that

you must find there is mineral in the ground upon which

the timber is cut, but there must be mineral found in

the ground that is reasonably near there. And I fur-

ther state to you that there must be sufficient mineral

in the ground to justify miners to go upon it and pros-

pect it and work it with the expectation that they would

realize something from it. But it is not absolutely ne-

cessary to show that it is profitable. A good many

mines are worked and the men come out very far ber

hind. The question is, the ground that is mining ground

is that ground which contains enough mineral for min-

ers to go upon it and mine it with the expectation and

hope that profit will be realized from it. That is the

definition given by the Supreme Court. Now, so far as

the main issue in this case is concerned, that is the only

construction I can give you."

2.

"That is a question, gentlemen, that I cannot answer

for you. There is nothing in the decisions that says that

it should be one mile or five miles or ten miles. I en-
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cleavored to cover that by tuis instruction, that the land

from which the timber was cut must be within a rea-

sonable distance from that which is known to be min-

ing' land, that is, such a distance as the miner would

likely use it. We will suppose, now, that you have a

section of the country here where you have discovered

mines. Now, I must appeal to your own judgment.

From how far away would miners be likely to haul that

timber for mining purposes? Of course, you will readily

see that that must depend somewhat upon the location

of the country and upon the scarcity of the timber.

But for me to fix the number of miles, that is out of the

question. I cannot do that. You must judge that by

all the circumstances in each particular case. I can

only say that it must be within a reasonable proximity

to the mines. It cannot be off a great distance—so

far as to take it out of the region or neighborhood of

Avhere the mines are. I regret that there are no guides

that you can use in deciding that question and it would

be mere folly for me to undertake to say that it should

be one mile or five miles or ten miles or twenty miles.

Of course, I have no hestitation in saying that a few

miles would be within the meaning of the law. But

to say that you could go ten or fifteen miles off is a

proposition I am not willing to establish."

"I might add this much about the proximity of mining

ground as it appears to my mind. Now, suppose a case.

Suppose we have a gulch here running up and down the

country, on either side of which large mountains slope

off in either direction. Now, upon that mountain side
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there may be no mines at all; that mountain side may

be four or five miles long, yet it may be convenient to

bring- timber down that mountain side to the mines

lower down; in that case I would say that the whole

mountain side might be included within the meaning of

mineral land, because the timber is accessible to be

brought down to the mines that way. Possibly on the

other side of the mountain, on the same range, that

might not, probably, be included as mineral land, it be-

ing too remote. I would not limit it any number of miles.

It might be one and it might be five. In my view of the

law, I would include such as that within the meaning of

the law. But if you go over on the other side of the

mountain down into the other valley, where there might

be no mines, it seems to me that that might be too

remote—that it would belong to some other district.

It is useless for me to attempt to make a law when the

law is not there."

"I give you this as an illustration of my idea about it.

A mining man might not think this a good idea, but I

simply give it as an illustration; and we must leave it

to your judgment, from all the facts and circumstances

in the case, as to what would be mining ground."

10th. The trial court erred in entering a judgment,

upon the verdict of the jury, in favor of the plaintiff in

error and against the defendants in error in the sum
of 1600.00.

11th. The trial court erred in refusing to grant the

motion of the plaintiff in error to set aside the verdict

of the jury and the judgment of the Court rendered
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thereon in favor of the plaintiff in error and against the

defendants in error, and for a new trial.

Wherefore, the plaintiff in error prays that the verdict

and judgment rendered thereon in the trial court in

favor of the plaintiff in error and against the defendants

in error, be canceled and set aside and reviewed and

that the plaintiff in error be granted a new trial.

R. V. COZIER,

Attorney for Plaintiff in Error.

Service of the within and foregoing assignment of

errors, together with a true copy thereof, admitted and

accepted this 9th day of January, 1904.

FREMONT WOOD and

W. E. BORAH,

Attorneys for Defendants in Error.

[Endorsed] : No. 25. U. 8. Circuit Court, Central Di-

vision, District of Idaho. The United States, vs. Orin

Thayer et al. Assignment of Errors. Filed Jan. 9th,

1904. A. L. Richardson, Clerk.
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In the Circuit Court of the United States, Within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,'

Plaintiff,

vs.

ORIN THAYER, and R. S. SHAW, W.
^ ^Q x

H. RIDENBAUGH, MARY BIDEN-

RAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBEB COMPANY,
Defendants.

Order for Writ of Error.

This 9th day of January, 1904, came the plaintiff, the

United States of America, by its attorney, B. V. Cozier,

and filed herein and presented to this Court its peti-

tion praying for the allowance of a writ of error intended

to be urged by said plaintiff, and said plaintiff also hav-

ing filed herein an assignment of errors as provided by

law, on consideration whereof it is ordered that a writ

of error to the United States Circuit Court of Appeals

for the Ninth Circuit, from the judgment hereinbefore,

to wit, on the 25th day of September, 1903, made and
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entered in favor of the plaintiff herein, and against the

defendants herein, be, and the same hereby is, allowed;

and that a complete transcript of the record forthwith

be transmitted to the said United States Circuit Court

of Appeals for the Ninth Circuit, sitting at the city of

San Francisco, State of California.

Dated at Boise, this 9th day of January, 1904.

JAS. H. BEATTY,

Judge.

[Endorsed]: Filed Jan. 9th, 1904. A. L. Richardson,

Clerk.

In the Circuit Court of the United States, Within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA, \

Plaintiff, )

VS"

I No. 25.

ORTN THAYER et al.,
J

Defendants. /

Order Allowing Withdrawal of Original Exhibits.

Ordered that all original exhibits offered in evidence

by either plaintiff or defendant, on the trial of this

cause, be allowed to be withdrawn from the files, for

the purpose of being transmitted to the United States

Circuit Court of Appeals for the Ninth Circuit, as a
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part of the record upon writ of error, to the said Uni-

ted States Circuit Court of Appeals in this cause.

JAS. H. BEATTY,

Judge.

[Endorsed]: No. 25. U. S. Circuit Court, District of

Jdaho, Central Division. United States of America, vs.

Orin Thayer et al. Order. Filed Jan. 9th, 1904. A.

L. Richardson, Clerk.

In the Circuit Court of the United States, Within and for the

District of Idaho, Central Division.

THE UNITED STATES OF AMERICA,
Plaintiff,

vs.

ORIN THAYER, and R. S. SHAW, W.
\^ ^ ^

H. RIDENBAUGH, MARY RIDEN-

BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,
Defendants.

Citation.

The United States of America—es.

To Orin Thayer, and R. S. Shaw, W. H. Ridenbaugh,

Mary Ridenbaugh, and A. Rossi, Doing Business Un-

der the Firm Name and Style of the Shaw Lumber

Company, and to Fremont Wood and W. E. Borah,

Greeting:
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You are hereby cited and admonished to be and ap-

pear at a term of the United States Circuit Court of

Appeals for the Ninth Circuit to be holden in the city of

San Francisco, State of California, on the 8th day of

February, 1904, pursuant to the writ of error filed in

the office of the clerk of the Circuit Court of the United

States for the District of Idaho, wherein the United

States is plaintiff, and plaintiff in error, and you are

defendants and defendants in error, to show cause, if

there be any, why the judgment in said writ of error

should not be canceled and speedy justice should not be

done to parties in that behalf.

JAS. H. BEATTY,

Judge.

[Seal] Attest: A. L. RICHARDSON,

Clerk.

Service of the within and foregoing citation accepted,

together with a true copy thereof, this 9th day of Jan-

nary, 1904.

FREMONT WOOD and

W. E. BORAH,
Attorneys for Defendants and Defendants in Error.

[Endorsed] : No. 25. In the Circuit Court of the Uni-

ted States, Within and for the District of Idaho, Cen-

tral Division. United States of America, Plaintiff, vs.

Orin Thayer et al., Defendants. Citation. Filed Jan.

9, 1904. A. L. Richardson, Clerk.
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In the United States Circuit Court of Appeals, for the Ninth

Circuit.

THE UNITED STATES OF AMERICA, 1

Plaintiff in Error,

vs.

No.
ORIN THAYER, and R. S. SHAW, W.

H. RIDENBAUGH, MARY RIDEN-

BAUGH, and A. ROSSI, Doing Busi-

ness Under the Firm Name and Style

of the SHAW LUMBER COMPANY,
Defendants in Error.

Writ of Error

FROM THE UNITED STATES CIRCUIT COURT OF
APPEALS FOR THE NINTH CIRCUIT TO THE
UNITED STATES CIRCUIT COURT FOR THE
DISTRICT OF IDAHO.

United States of America—ss.

The President of the United States of America, to the

Judges of the Circuit Court of the United States for

the District of Idaho, Greeting:

Because in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

Circuit Court before you or some of you, between the

United States of America, plaintiff, and Orin Thayer,



138 The United States of America

and R. S. Shaw, W. H. Ridenbaugh, Mary Ridenbaugh

and A. Rossi, doing business under the firm name and

style of the Shaw Lumber Company, defendants, a mani-

fest error hath happened to the great damage of the

said plaintiff, the United States of America, as is said

and appears by the complaint. We being willing that

such error, if any hath been, should be duly corrected

and full and speedy justice done to the parties afore-

said in this behalf, do command you, if judgment be

therein given, that then, under your seal, distinctly and

openly, you send the record and proceedings aforesaid,

with all things concerning the same, to the justices of

the United States Circuit Court of Appeals for the Ninth

Circuit, at the courtrooms of said court in the city of

San Francisco, together with this writ, so that you have

the same at the said place before the justices aforesaid

on the 8th day of February, 1904, that the record and

proceedings aforesaid, being inspected, the said justices

of the said Circuit Court of Appeals may cause further

to be done therein to correct that error what of right

and according to law ought to be done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

and the seal of your said court, affixed at Boise, this

9th day of January, 1904.

[Seal] A. L. RICHARDSON,

Clerk.

The foregoing writ is hereby allowed.

JAS. H. BEATTY,

Judge.
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Service of the within and foregoing writ of error, to-

gether with a true copy thereof, accepted this Oth day

of January, 1904.

FREMONT WOOD and

W. E. BORAH,
Attorneys for Defendants and Defendants in Error.

[Endorsed]: In the United States Circuit Court of

Appeals for the Ninth Circuit. United States of

America, Plaintiff in Error, vs. Orin Thayer et al., De-

fendants in Error. Writ of Error from the Circuit

Court of Appeals for the Ninth Circuit to the United

stales Circuit Court for the District of Idaho. Eiled

Jan. !», 1«H)4. A. L. Richardson, Clerk.

Return to Writ of Error.

And thereupon it is ordered by the Court that the

foregoing transcript of the record and proceedings in

the cause aforesaid, together with all things thereunto

relating, be transmitted to the said United States Cir-

cuit Court of Appeals for the Ninth Circuit, and the

same is transmitted accordingly.

[Seal] A. L. 1UOTIAEDSON,

Clerk.
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In the Circuit Court of the United States, Ninth Judicial

Circuit, District of Idaho.

THE UNITED STATER OF AMERICA,

vs.

emiN THAYER et al, J

Clerk's Certificate to Transcript.

I, A. L. Richardson, Clerk of the Circuit Court of the

United States, in and for the District of Idaho, do hereby

certify the foregoing transcript of pages numbered from

I to 116, inclusive, to be a full, true, and correct copy

of the record and proceedings in the above-entitled

cause, except the orginal exhibits; and that the same

together constitute the transcript of the record and

the return to the annexed writ of error.

Witness my hand and the seal of said Circuit Court

affixed at Boise, Idaho, this 14th day of January, 11)01.

[Seal] A. L. RICHARDSON,

Clerk.

[Endorsed]: No. 1038. United States Circuit Court

of Appeals for the Ninth Circuit. The United States

of America, Plaintiff in Error, vs. Orin Thayer and R.

S Shaw, W. II. Ridenbaugh, Mary Ridenbaugh, and A.

Rossi, Doing Business Under the Firm Name and Style



»•.*. Orin Thayer rt al. 1-11

of the Shaw Lumber Company, Defendants in Error.

Transcript of Record. Upon Writ of Error to the Uni-

ted States Circuit Court for the District, of Idaho, Cen-

tral Division.

Filed January 23, 1904.

F. D. MONOKTON,
Clerk.
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No. 1038.

In the United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

THE UNITED STATES OF
AMERICA,

Plaintiff in Error,

VS.

ORIN THAYER, and R. S.

SHAW, W. H. RID EN

-

BAUH, MARY RIDEN-
BAUGH, and A. ROSSI,
DOING BUSINESS UNDER THE
FIRM NAME AND STYLE OF
THE SHAW LUMBER
COMPANY.

Jf
-' Defendants in Error

0Z

Brief of Plaintiff in Error.

R. V. COZIER,

U. S. Attorney for Idaho, for Platitiff in Error.



M



In the United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

THE UNITED STATES OF
AMERICA,

Plaintiff in Error,

VS
ORIN THAYER, and R. S.

SHAW, W. H, RID EN

-

BAUH, MARY RIDEN-
BAUGH, and A. ROSSI,
DOING BUSINESS UNDER THE
FIRM NAME AND STYLE OE
THE SHAW LUMBER
COMPANY.

Defendants in Error

Brief of Plaintiff in Error*

STATEMENT OF THE CASE.

This is an action brought in the Central Division

of the Circuit Court of the United States for the

District of Idaho, by the plaintiff in error against the

defendant in error, to recover the value of J-200 cords

of wood alleged to have been unlawfully cut by the



defendant, Orin Thayer, from certain described pub-

lic lands of the United States in the Boise, Idaho,

Land District, in the years 1900, 1901, and 1902, and

sold by said Thayer under contract to the other

named defendants in error, constituting the Shaw

Lumber Company, which company was carrying on

a general wood and lumber business at Boise, Idaho.

The defendants in error, Mary Ridenbaugb and

A. Rossi, answering the complaint of plaintiff in

error, denied being co-partners and interested in or

connected in any way with the said Shaw Lumber

Company; and denied that they were in any way con-

nected with or engaged in the transaction specifically

set forth in the complaint. The defendants, Orin

Thayer, R. S. Shaw and W. H. Ridenbaugh, answer-

ing the complaint, denied that the defendants named

were at any times at all co-partners doing business

under the firm name and style of the Shaw Lumber

Company, and engaged in carrying on a general

wholesale and retail lumber business at Boise, Idaho;

but alleged that at all the times mentioned in the

complaint the defendant in error, W. H. Ridenbaugh,

was the owner of the busines and property of the

said Shaw Lumber Company, and that neither of the

other defendants were co-partners therein. The de-



fendants admitted that the plaintiff in error was the

owner and entitled to the possession of the lands

described in the complaint except Section- Sixteen

(16), Township Four (4) North, of Range Four (4)

East; Section (16), the West Half (W#) of Section

Twenty-one (21); the Northeast Quarter (NE#) of

the Northwest Quarter (NW#) of Section Twenty-

one (21); the North Half (N^) of the Northeast

Quarter (NE 1
^) of Section Twenty-eight (28); the

Southwest Quarter (SW^) of the Northeast Quar-

ter (NE^) of Section Twenty-eight (28), in Town-

ship Five (5) North, of Range Four (4,) East of the

Boise Meridian, which lands it was alleged had been

conveyed by the plaintiff in error before the commis-

sion of the trespass alleged in the complaint having

been committed. The defendants in error denied

having unlawfully entered upon said lauds of plaintiff

and cut the cord wood in question or of having un-

lawfully converted the same to their own use.

The defendants, Grin Thayer, R. S. Shaw, and W.

H. Ridenbaugh, further answering plaintiff's com-

plaint, as an affirmative defence alleged that ( >rin

Thayer and W. H. Ridenbaugh were citizens of the

United States and bona fide residents of the State of

Idaho; that the defendant, W. H. Ridenbaugh. consti-
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tuted at all times mentioned the Shaw Lumber Com-

pany; that during the years 1901 and 1902, the de-

fendant in error, Orin Thayer, entered upon divers

tracts of mineral lands along and in the immediate

vicinity of Grimes Creek in Boise county, Idaho, said

lands belonging to the United States and within a

portion of the various tracts of land set forth and

described in plaintiff's complaint; that said lands

were mineral lands of the United States, not subject

to entry under existing law except for mineral entry;

that the said defendants in error cut and removed

from said lands pine timber trees from and out of

which 1800 cords of the cordwood described in the

plaintiff's complaint were cut and manufactured; that

said wood was cut by said Thayer for domestic pur-

poses and for general use as fuel at Boise City, and

that said cordwood was conveyed to Boise and sold

and delivered to the Shaw Lumber Company; that

no portion of said cordwood was exported from the

state.

The defendants in error further alleged that in the

cutting of said trees from which said cordwood was

manufactured, the said Thayer complied with all the

lawful rules and regulations now in force and there-

tofore promulgated by the Secretary of the Interior



for the protection of the timber and undergrowth

growing- upon said lands and for other purposes, as

provided by the Act of Congress of June 3, 1678, en-

titled "An Act authorizing the citizens of Colorado,

Nevada, and the Territories to fell and remove tim-

ber on the public domain for mining and domestic

purposes."

The cause was on motion dismissed as to the de-

fendants Mary Ridenbaugh and A. Rossi and proceed-

ed to trial against the other defendants in error.

The case was tried by the court before a jury.

It was proved on the trial of the case from the

records of the United States Land Office at Boise,

Idaho, that the lands described in the complaint were,

at all times mentiontd in the complaint, public lands

of the United States, with the exception of the north

half (N y2 ) of the south east quarter (S. E. %>, the

south east quarter (S. E. %) of the north east quart-

er (N. E. %) of Section two (2), Township Five (5)

north of Range Pour '4) East; the north half (N#)

of the north east quarter (N. E. %), the north cast

quarter (N. E. %) of the north west quarter (N. W.

%), the south west quarter (.S. W. %) of the south

east quarter (S. E. VA I, Section Twenty One, (21); the

west half (W. l/2 ) of the north east quarter (X. Iv '.
.



the north east quarter (N. E. %) of the north east

quarter (N. E. X), Section Twenty Eight (28); Town-

ship Five (5); and the west half (W. x/2 ) of the south

west quarter (S. W. %), the south east quarter (S. E.

U > of the south west quarter (S. W. }(), Section

Twenty Eight (28); Township Five (5) north of

Range Four (4) East of the Boise Meridian.

It was further proven that the defendant Thayer,

during the years 1900, 1901 and 1902, cut from along

Clear Creek in Sections Twenty-one (21) and Twen-

ty-eight (28), Township Five (5) North of Range

Four (4) East of the Boise Meridian, and on public

lands adjoining his homestead 2,600 cords of wood

which he transported to Boise and sold and delivered

to the Shaw Lumber Company; that during the same

years he cut, of the balance of the 4.200 cords des-

cribed, from other public lands described in the com-

plaint, which he also transported to Boise and sold

and delivered under contract to the said Shaw Lum-

ber Company. The value of the wood delivered at

Boise was $5 and $5.50 per cord.

The defendants in error to prove the issue in their

behalf called T. G. Spencer as a witness who testi-

fied that he was a prospector and a miner; that he

was acquainted with the Boise Basin country; that
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he had mined on Grimes Creek and Moorcs Creek

and had made many locations on these Creeks; that

he found fine mining prospect all the way through

the ground which he located; that he had prospected

clear through to Idaho City and there was quartz

and placer all through the country which he pros-

pected.

The counsel for plaintiff in error moved to strike

out the testimony of this witness as to his finding

placer and quartz all through the country which he

had prospected, for the reason that it was not shown

by the witness that the country prospected over by

witness was in the locality where the cordwood in

question was cut by defendants in error. The court

overruled the motion and the ruling is assigned as

error.

The defendants in error offered in evidence the

official maps showing the general country in what is

known as Boise Basin and Idaho Basin, marked

Defendants' Exhibits 1 and 2. This was done for

the purpose of showing that said Basins were con-

sidered as mineral districts. The counsel for the

Plaintiff in Error objected to the introduction of

these maps for the reason that they did not show the

character of the particular lands from which the
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timber in question was cut. The objection was over-

ruled and the maps introduced. The ruling' of the

court admitting said maps is assigned as error.

The defendants in error further introduced wit-

nesses who testified to the general character of the

district in which the lands from which the cordwood

was cut are situated, and in regard to their being

mineral lands. It was shown that there had been

placer mining along Grimes and Moores Creeks, the

bars of the creeks having been mined for some years

off and on. It was further proved that there was a

large porphyry dyke near what was known as Rye

Flat on Grimes Creek, near where a part of timber

in question was cut.

It was also shown that there had been an attempt

at placer mining on Clear Creek near Thayer's home-

stead and near the land where Thayer had cut the

2,600 cords of the wood in question, but that the

attempt had been a failure. It was not shown by

the defendants in error that there had ever been

any mining upon the lands from which the cordwood

in question was cut. The testimony of the defense

was for the purpose of showing the general character

of the country in which the lands in question were

situated.



The plaintiff in error proved that what mining had

been done in the immediate section of country in

question, was placer mining, and that was confined

to the beds of the creeks. While there had been

some quartz locations in the general section of count-

ry and in the general neighborhood of the lands in

question, yet there had been no mining |so far as any

results being obtained.

The plaintiff in error introduced maps of Town-

ships 5 N. R. 4 E. B. M., 4 N. R. 4 E. B. M., and 6

N. R. 4 E. B. M., which showed a large number of

homesteads and timber and stone entries being made

in such Townships. This was for the purpose of

showing that the lands in the general neighborhood

of the lands in question were capable of being enter-

ed, and had been entered, under, the laws of the

United States other than as mineral lands. It was

further shown that the lands lying along Clear Creek,

from which the principal portion of the cordwood in

question was cut, had been taken up under the home-

stead law; that Thayer himself had a homestead

immediatly adjoining the land from which he cut the

cordwood. It was further shown the lands along

Clear Creek were being farmed and crops of grain,

hay and vegetables were being raised upon said
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lands each year. It was shown that the country in

the neighborhood of all the lands in dispute was a

timber country, and that the growth of timber was

large and extensive. The timber was valuable, and

large sections of the lands in the general district in

question had been filed upon as timber lands under

the timber and stone law of the United States.

The various witnesses for the plaintiff gave it as

their opinion that the lands in dispute were more

valuable for agriculture and timber purposes than

for mining, while the witnesses for the defense tes-

tified to their belief that the said lands were more

valuable for mineral than for any other purpose.

The respective parties having submitted their

testimony, the Court proceeded to instruct the jury

as to the law of the case. The principal instruction

was in regard to what constituted mineral lands

within the meaning of the Act of Congress of June 3,

1878, the Act under which the defendants in error

alleged that they were justified in cutting the timber

in question. To the instructions of the Court upon

the question of what are mineral lands within the

meaning of said Act, the plaintiff in error excepted,

and these instructions are assigned as error.
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The plaintiff in error requested the Court to give

certain instructions to the jury in regard to the defi-

nition of mineral lands within the meaning-" of said

Act, which the Court refused. The ruling of the

Court refusing to give such instructions as request-

ed by the plaintiff in error is assigned as error.

The jury after the general instructions, retired to

consider the case. After being out sometime, and

having failed to agree, they returned into court and

requested further instructions upon the question as

to what are mineral lands within the meaning of the

said Act of Congress of June 3, 1878. The jury,

through its Foreman, asked the question as to how

far would be a reasonable distance that people would

have a right to go upon non-mineral land to cut tim-

ber under the Act in question. The instructions oi

the Court in reply to said question from the jury,

(page 114, Transcript), the plaintiff in error excepted

to, and said instructions ore assigned as error.

The jury returned a verdict in favor of the plain-

tiff in Error and against the defendants in error
*

Orin Thayer, R. S. Shaw, and W. H. Ridenbaugh,

for the sum of $650.00, and judgment was entered

accordingly.
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The plaintiff in error duly excepted to the verdict

of the jury and the entry of judgment thereon.

A motion for a new trial was made, based upon

alleged errors in the Court's instructions and his

refusal to give instructions as requested by the plain-

tiff in error. The motion was overruled by the Court.

The plaintiff in error sues out this Writ of Error.

ASSIGNMENT OF ERRORS:

The trial court erred in permitting the witness

for the defense, T. J. Spencer, over the objection

of the plaintiff in error, to testify as to his konwledge

of the Boise Basin country; that he had prospected

clear through to Idaho City, and that there was

placer and quartz all through the country he had

prospected; it not being shown that the country of

which the witness testified was a part of the land

from which the timber in question was cut.

II.

The trial court erred in admitting in evidence

upon the part of the defendant in error, over the

objection of the plaintiff in error, maps marked "De-

fendants' Exhibits Nos. 1 and 2."
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III.

The trial court erred in permitting Ralph Bledso,

witness for the defense, over the objection of

plaintiff in error, to testify as to his knowledge of

the country generally in the Boise Basin, and as to

what he had done in the way of general prospecting

for gold along the lands in and tributary to the Boise

Basin, said testimony not being confined to the lands

from which the timber was cut.

IV.

The trial court erred in instructing the jury, over

the objection of the plaintiff in error, as follows:

1st. "The provision which raises the question of

doubt is that which says that the timber may be cut

from public lands, said lands being mineral and not

subject to entry under existing laws of the United

States except for mineral entry. If that clause were

construed by itself, independent of the other provi-

sions of the law, and without any regard to the

objects which Congress must have had in view in

enacting the law, then the contention made by the

Government would undoubtedly be correct; that is,

that the cutting of the timber would he limited to

actual mining ground; that is, ground that could !><
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patented under the mining laws; such claims as,

under the law, can be entered."

"But, of course, you understand that the ground

that can be patented and entered under the mining

laws are those particular tracts where mineral has

been discovered and the ground located and claimed

as a mining claim."

''Now, as I said, if we take simply that clause and

consider it alone, there would be no question that

the cutting of timber would be limited absolutely to

actual mineral ground, that is, such as is known to

contain mineral of value, and it may be added that

when ground is known to contain mineral of value it

is located and claimed as a mining location. It would

be practically limited to mining locations."

"Shortly after the passage of this law, when all

the conditions under which it was enacted, and when

the object which Congress had in view in its enact-

ment was better understood than now, Secretary of

the Interior Teller, who was entirely familiar with

all the circumstances under which the law was en-

acted, and, if I am not mistaken, was a member of

the Senate at the time the law was enacted, in con-

struing it in 1882, used this language: 'When the

lands are situated in districts of country that are
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mountainous, interspersed with gulches and narrow

valleys, and minerals are known to exist at different

points therein, such lands, in the ubsence of proof to

the contrary, will be held mineral in character'—he

does not say simply the ground located as mining

claims, but the general sections of the country where

this mineral is discovered— 'but where there are

extensive valleys and mountains where no mineral

exists the land may be considered and treated as

non- mineral. '

"

"Such were the views of the Secretray of the In-

terior at that time and those views were followed for

a great many years. Timber was cut, from time to

time, upon all sections of land in the neighborhood of

mining camps. The views of the Secretary have

changed, and he now construes the law by taking

that one clause I have referred, alone and independent

of the rest of the statute, and, as I said, construing it

alone, it means just what the Secretary now claims,

as I understand his ruling
"

V.

The trial court erred in instructing the jury, over

the objection of the plaintiff in error as follows:

2nd. "But the question that is to be determined
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now is, what is the proper construction to be placed

upon this law? Is the construction now placed upon

it by the Secretary of the Interior, and the claim

which the representative of the Government has

urged in this case, the correct one, or is the former

construction the proper one?"

"In construing the law we must keep in view, first,

that the law provides for the use of a large amount

of timber. You will remember that it provides for

timber for building, for mining, for agriculture, and

for all other domestic purposes. The mere sugges-

tion is sufficient to convince you that a large amount

of timber was required for these different uses. And,

second, you must keep in view that under this con-

struction it would be limited to the actual located

mining claims in which mineral had been discovered

and which would be subject to patent under the

mining laws, as I have before suggested. Keep these

two ideas now in your minds: First, the large amount

of timber required; second, under the claimed con-

struction, the small amount of territory that would

be available for the use of timber."

"There are two reasons which, in my opinion, mi-

litate against this construction of the law, and which

will make the law futile, the first is that if you limit
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it simply to mining claims, you limit the cutting of

timber to a very small portion of a mining camp.

Any one familiar with a mining camp knows that the

located claims cover a very small portion of the ter-

ritory—probably not more than one-tenth, if they are

located according to law. Many are located in vio-

lation of law, without any ledge discovery, but the

legally located mining claims will cover bui a very

small portion of the country. You will readily under-

stand that there could not be cut from such small

area sufficient timber to meet the wants that the

community required, and which Congress designed

that they should have."

"The second objection, is, that the timber on these

mining claims belongs to the owners of the claims.

Other citizens have no right to go upon them and cut

timber. Now, the law does not limit the cutting of

timber to the owners of mining claims. Therefore,

if you follow this construction you give the timber

alone to the owners of mining claims, and others are

forbidden to take it. The law plainly says that all

citizens may use it, while this construction of the

law says that only the owners of mining claims shall

use it; so you see, that construction of the law may
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not possibly be followed. It renders the law absol-

utely absurd."

VI.

The trial court erred in instructing the jury over

the objection of the plaintiff in error, as follows:

I. "I instruct you upon this important question

as follows: That the law includes as mineral land,

not only those tracts in which mineral has actually

been discovered and which has been claimed and

located as mining claims, but also other lands lying in

reasonably close proximity to or in the general neigh-

borhood of such mining claims, and all such neigh-

boring lands even if mineral has not been actually

discovered therein. In this connection you must bear

in mind that, as a rule, the land in a mineral district

and in the neighborhood of mines is of such a hilly,

broken character that it is utterly useless for agricul-

ture or other purposes than mining and for the tim-

ber growing upon it, and as Congress is presumed

to have known this fact, it is presumable that it

intended to include, under the designation of mineral

land, all such lands with the view of granting the use

of timber thereon, as stated."
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VII.

The trial court erred in instructing the jury, over

the objections of the plaintiff in error as follows:

"Much has been said in this case as to the quantity

of mineral that must be found in the ground to con-

stitute it mineral land. The laws themselves fix no

limit. They do not even say that it must be more

valuable for mineral than for other purposes, which,

as I understand, is the rule which the Department

holds, but in my opinion it is utterly impracticable.

It would become a simple question of opinion. Five

men might say certain laud is more valuable for

mining, while another five might say it is more val-

uable for agriculture or other purposes. It becomes

merely a subject of conjecture; one upon which opin-

ions may and do differ. I feel justified in saving

that ground containing only a trace of mineral, a

color, or containing it in such small quantities that a

miner would not expect it to ever prove profitable,

cannot be held to be mineral land. But when it con-

tains sufficient mineral to encourage the miner to

claim and locate it in good faith as mining ground

and work and develop it with a reasonable expecta-

tion of finding mineral in paying quantities, even if
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it never proves valuable, is, within the law, mineral

land."

"The question ma)- be asked, how will it be known

what the miner's opinion is? My answer is, by what

he does, as you must judge in this case by what has

been done."

"It is true as argued in this ease, that under the

strict letter of the law, land which can be legally

entered under the homestead and timber and stone

laws, is not mineral land and cannot be held as such,

and also, land which is legally mineral land cannot

be entered under other land laws, the law makes this

distinction between the two kinds of lands; but in

practice it becomes a question of opinion for the

entrymen; what one may consider mineral land, an-

other may consider non-mineral. The fact that land

is entered as a homestead is only presumptive and

not absolute proof that it is not mineral land, and so,

also, is the fact that land which is entered as miner-

al land is not absolute proof that it is mineral

within the law."

VIII.

The trial court erred in refusing to give to the

jury the following instructions requested by the

plaintiff in error:
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"The defendants in this case contend that the tim-

ber in question was cut and rem >ved from the public

lands of the United States under authority ofthe Act

of Congress of June 3, 1878, authorizing citizens of

certain states, of which Idaho is one, to fell and re-

move for agricultural and other purposes any timber

or trees growing and being thereon, said lands being

mineral and not subject to entry under existing laws

of the United States except for mineral entry."

"I therefore instruct you on this point that in es-

tablishing the mineral character of the lands in ques-

tion the burden of proof is upon the defendants. The

defendants must show, not that the neighboring1 or

adjoining lands are mineral in character, or that those

in dispute may hereafter by possibility develop min-

erals in such quantities as will establish their mineral

rather than their agriculture character, but that as

a present fact they are mineral in character, and

this must appear from the actual production of min-

erals and not from any theory that they may produce

it. In other words, it is fact and not theory that

must control in deciding upon the character of this

class of lands. The Land Department of the United

States has adopted the rule that if the land is more

valuable for agriculture than for mining, it is not



22

mineral land, although it may contain some measure

of gold or silver. This is the only practical rule of

decision that can be applied to the subject; nor can

account betaken, in the application of this rule, of the

profits that would or might result from mining un-

der other and more favorable circumstances than

those which actually existed or may be produced or

expected in the ordinary course of such pursuit or

venture upon the lands in question."

2. "1 further instruct you that the statute does

not reserve any land from entry as a homestead or

from entry under any other laws of the United States

except mineral entries, because some one may claim

and work some portion of it as mineral ground with-

out any reference to the fact as to whether there is

mineral in paying quantities upon the land or not."

"Nothing short of known mineral upon the land,

capable, under ordinary circumstances, of being

worked at a profit as compared with any gain or be-

nefit that may be derived therefrom when entered as

a homestaed, is sufficient to prevent such entry or to

establish the fact that the lands in question are min-

eral within the meaning of the said Act of Congress.

"The defendants must show by a preponderance of

evidence that the lands are not subject to entry un-
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der the homestead laws of the United States, or under

any other laws existing at the time of the passage of

the Act."

3. "I further instruct you mineral lands within

the meaning of the Act of Congress of June 3, 1878,

are such lands as are not deemed subject to entry un-

der any of the laws of the United States except as

mineral lands, the right or privileges being exercised

under such regulations as will preserve the timber

for the benefit of the inhabitants engaged in or con-

nected with the mining industry. Therefore, if the

lands from which the defendants cut the timber in

question were subject to entry or settlement under

any of the laws of the United States other than as

mineral lands, then such lands should not be deemed

mineral, and the cutting of the timber therefrom by

the defendants was unlawful and they are liable to

the Government for the timber cut."

IX.

The trial court erred in instructing thz jury, over

the objection of the plaintiff in error, as follows:

"If this land is in the proximity of other land that

is shown to contain mines, it comes within the mean-

ing of the law. Of course, that must be within a
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reasonable distance of the ground that is shown to

be mining ground. If it is off ten or fifteen or twenty

miles, or a long distance away, so that it would not

be accessible or convenient to use the timber upon it,

it could not be construed as part of it. But if it

is in the neighborhood of ground that is known to be

mining ground, und^r the law it must be construed

as mineral land—under the definition as I gave you.

It is not necessary that you must find there is miner-

al in the ground upon which the timber is cut, but

there must be mineral found in the ground that is

reasonably near there. And I further state to you

that there must be sufficient mineral in the ground

to justify miners to go upon it and prospect it and

work it with an expectation that they would realize

something from it. But it is not absolutely necessar}'

to show that it is profitable. A good many mines

are worked and the men come out very far behind.

The question is, the ground that is mining ground is

that ground which contains enough mineral for min-

ers to go upon it and mine it with the expectation

and hope that profit will be realized from it. That

is the definition given by the Supreme Court. Now,

so far as the main issue in this case is concerned,

that is the only construction I can give you."
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2. "That is a question, gentlemen, that I cannot

answer for you. There is nothing in the decisions

that says that it could be one mile or five miles or ten

miles. I endeavored to cover that by this instruc-

tion, that the land from which the timber was cut

must be within a reasonable distance from that which

is known to be mining land, that is, such a distance

as the miner would likely use it. We will suppose,

now, that you have a section of the country here

where you have discovered mines. Now, I must ap-

peal to your own judgment. From how far away

would miners be likelv to haul that timber for mining

purposes? Of course, you will readily see that that

must depend somewhat upon the location of the

country and upon the scarcity of the timber. But for

me to fix the number of miles, that is out of the ques-

tion. I cannot do that. You must judge that by all

the circumstances in each particular case. I can only

say that it must be within a reasonable proximity to

the mines. It cannot be off a great distance—so far

as to take it out of the region or neighborhood of

where the mines are. I regret that there are no

guides that you can use in deciding that question and

it would be mere folly for me to undertake to sav

that it should be one mile or five miles or ten miles or
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twenty miles. Of course, I have no hesitation in say-

ing that a few miles would be within the meaning of

the law. But to say that }'ou could go ten or fifteen

miles off is a proposition I am not willing to es-

tablish."

"I might add this much about the proximity of

mining ground as it appears to my mind. Now, sup-

pose a case. Suppose we have a gulch here running

up and down the country, on either side of which

large mountains slope off in either direction. Now,

upon that mountain side there may be no mines at all;

that mountain side may be four or five miles long, yet

it may be convenient to bring timber down that

mountain side to the mines lower down; in that case

I would say that the whole mountain side might be

included within the meaning of mineral land, because

the timber is accessible to be brought down to

themines that way. Possibly oh the other side of

the mountain, on the same range, that might not,

probably, be included as mineral land, it ^ing too

remote. I would not limit it to any number of miles.

It might be one and it might be five. In my view

of the law, I would include such as that within the

meaning of the law. But if you go over on the other

side of the mountain down into the other valle)\
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where there might be no mines, it seems to me that

that might be too remot<—that it would belong to

some other district. It is useless for me to -attempt

to make a law when the law is not there."

X.

The trial court erred in entering a judgment, upon

the verdict of the jury, in favor of the plaintiff in

error and against the defendants in error in the sum

of 1600.00.

XI.

The trial court erred in refusing to grant the mo-

tion of the plaintiff in error to set aside the verdict

of the jury and the judgment of the court rendered

thereon in favor of the plaintiff in error and against

the defendants in error, and for a new trial.

BRIEF AND ARGUMENT:

I.

The trial court erred in admitting testimony upon

behalf of the defendants in error as to the general

character of the country in the Central Boise Basin,

said country embracing lands as far as forty miles

away from the lands upon which the timber in ques-

tion was cut.
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II.

The trial court erred in admitting in evidence, over

the objection of the plaintiff in error, the maps

marked "Defendants' Exhibit 1 and 2."

III.

The trial court erred iu its construction of the Act

of June 3rd, 1878, so far as it defined to the jury the

meaning of the term "mineral lands."

IV.

The trial court erred in refusing to give to the

jury the special instructions requested by the plain-

tiff in error as to what is meant by the term "mineral

lands" in said act.

V.

The trial court erred in instructing the jury, in

response to the question put to the court by the fore-

man of the jury as to how far would be a reasonable

distance that people would have a right to go upon

non-mineral land to cut timber, that a few miles

would be within the meaning of the law.

These propositions may be considered as involving

the question as to what are mineral lands within the

meaning of the Act of Congress of June 3, 1878.
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June 3, 1878, Congress passed an act entitled "An

act authorizing the citizens of Colorado, Nevada and

the Territories to fell and remove timber on the pub-

lic domain for mining and domestic purposes."

20 Stat. '88-'89.

On the same day Congress passed an act entitled

"An act for the sale of timber lands in the States of

California, Oregon, Nevada, and in Washington Ter-

ritory," commonly called the Timber and Stone Act.

20 Stat. *88-'90-'91.

The provisions of this Act were extended to all the

public land states by the act of August 1, 1892. (27

Stat. 348).

The first mentioned Act, which may be called the

''Mineral Land" Act, is as follows:

"That all citizens of the United States and other

bona fide residents of the State of Colorado, or Ne-

vada, or either of the Territories of New Mexico,

Arizona, Utah, Wyoming, Dakota, Idaho or Montana,

and all other mineral districts of the United States,

shall be, and are hereby authorized and permitted to

fell and remove, for building, agriculture, mining, and

other domestic purposes, any timber or other trees

growing or being on the public lands, said lands being

mineral and not subject to entry under existing laws
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of the United States, except for mineral entry, in

either of said states, territories, or districts of which

such citizens or persons may be at the time bona fide

residents, subject to such rules and regulations as the

Sccretar)T of the Interior may proscribe for the pro-

tection of the timber and of the undergrowth grow-

ing upon such lands, and for other purposes: Provided

the provisions of this Act shall not extend to rail-

road corporations
"

"Sec. 2. That it shall be the duty of the register

and receiver of any local land office in whose district

any mineral lands may be situated to ascertain from

time to time whether any timber is being cut or used

upon any such lands, except for the purposes autho-

rized by this Act, within their respective land dis-

tricts; and, if so, they shall immediately notify the

Commissioner of the General Land Office of that

fact; and all necessary expenses incurred in making

such proper examinations shall be paid and allowed

such register and receiver in making up their next

quarterly accounts."

"Sec. 3. Any person or persons who shall violate

the provisions of this Act or any rules and regula-

tions in pursuance thereof made by the Secretarv of

the Interior, shall be deemed guilt}- of a misdemeanor.
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and, upon conviction, shall be fined in any sum not

exceeding- five hundred dollars, and to which may be

added imprisonment for any term not exceeding six

months.'
1

Section 4 of the Timber and Stone Act is as fol-

lows:

"That after the passage of this Act it shall be un-

lawful to cut, or cause or procure to be cut, or want-

only destroy, any timber growing on any lands of

the United states, in said states and territory or

remove, or cause to be removed, any timber from

said public lands with intent to export or dispose of

the same; and no owner, master, or consignee of any

vessel, or owner, director, or agent of any railroad

shall knowingly transport the same, or any lumber

manufactured therefrom; and any person violating

the provisions of this section shall be guilty of a

misdemeanor, and, on convtction, shall be fined for

every such offense a sum not less than one hundred

nor more than one thousand dollars: Provided, that

nothing herein contained shad prevent any miner or

agriculturist from clearing his land in the ordinary

working of his mining claim, or preparing his farm

for tillage, or from taking the timber necessary to

support his improvements, or the taking of timber
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for the use of the United States; and the penalties

herein provided shall not take effect until ninety days

after the passage of this Act."

The Act of March 3, 1891, in part, is as follows:

"And in the states of Montana, Idaho, North Da-

kota and South Dakota, Wyoming-, and the District

of Alaska, and the gold and silver region of Nevada

and the Territory af Utah in any criminal prosecu-

tion or civil action by the United States for a tres-

pass on such public timber lands or to recover timber

or lumber cut thereon, it shall be a defense if the

defendant shall show that the said timber was so cut

or removed from the timber lands for use in such

state or territory by a resident thereof for agricul-

ture, mining, manufacturing, or domestic purposes

under rules and regulations made and prescribed by-

Secretary of the Interior and has not been exported

out of the same, but nothing herein contained shall

operate to enlarge the rights of any railroad company

to cut timber on the public domain: Provided, that

the Secretary of the Interior make suitable rules and

regulations to carry out the provisions of this Act,

and he may designate the sections or tracts of land

where timber may be cut, and it shall not be lawful

to cut or remove any timber except as may be pres-
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cribed by such rules and regulations, but this Act
shall not operate to repeal the Act of Juno third,

eighteen hundred atid seventy-eight providing for the

cutting of timber on mineral lands." (26 Stat. 1093).

The above act is, in effect, an amendment to both

acts of June 3, 1878.

Nor. Pac. R. R. Co. vs. Lewis, 152 U. S. 366.

U. S. vs. Price Trading Co., 109 Fed. 239.

By the act of Feb. 13, 1893 (27 Stat. 444), the pro-

visions of the amendatory Act of March 3, 1891, supra,

were extended to New Mexico and Arizona, and by

the Act of March 3, 1901 (31 Stat. 1436), the provis-

ions of the said Act of March 3, 1891, were extended

to California, Oregon and Washington. By the act

of June 3, 1878 (30 Stat. 596-618-619). it was pro-

vided "That it shall be lawful for the Secretary of

the Interior to grant permits under the provisions of

the 8th section of the act of March 3, 1891 (being tin-

act referred to), to citizens of Idaho and Wyoming
to cut timber in the state of Wyoming west of the

continental divide on the Snake River and its tribu-

taries, to the boundary line of Idaho for agriculture,

mining and other domestic purposes, and to remove

the timber so cut to the State of Idaho."
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Section 24 of the act of March 3, 1891 (26 Stat.

1095-1103), authorized the President to set apart and

reserve as public reservation, public lands being for-

est or covered in whole or in part with timber or

undergrowth.

By the act of June 4, 1897 (30 Stat. 11 35), it was

provided, among other things, as follows:

"The Secretary of the Interior may permit, under

regulations to be prescribed by him, the use of timber

and stone found upon such reservations free of charge

by bona-fkle settlers, miners, residents, and prospect-

ors for minerals, for fire-wood, fencing, buildings,

mining prospecting, and other domestic purposes, as

may be needed by such persons for such purposes;

such timber to be used within the State or Territory

respectivel)T where such reservations may be located."

The above acts, and parts thereof, set forth the

provisions under which license is granted to fell and

remove timber from the public lands of the United

States.

The first section of the act of Congress of June 3,

1878, or the "mineral act," authorizes the cutting of

timber "on the public lands, said lands being mineral

and not subject to entry under existing laws of the

United States except for mineral entry."
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We respectfully submit that it is clear from the
above provisions that the lands contemplated by sec-

tion one of the act are such lands as are recognized
as mineral lands and only subject to disposal under
the mining laws of the United States, and that the
term "mineral" is used in the various mining laws of

the United States.

By section 2318 of the Revised Statutes of the

United States Congress has defined mineral lands as

"all lands valuable for mineral," and said section pro-

vides that such lands "shall be reserved for sale ex-

cept as otherwise expressly directed by law."

Section 2319 of the Revised Statutes, in effect, pro-

vides that public lands containing- valuable mineral

deposits shall ba subject to mineral entry only.

By section 3 of the act of Feb. 28, 1895 (28 Stat.

6836), entitled "An Act to provide for the examina-
tion and classification of certain mineral lands within

the States of Montana and Idaho." Congress defines

lands as mineral "which, by reason of valuable miner-
al deposits, are open to exploration, occupation, and
purchase under the provisions of the United States

mining laws." In said section it was provided that

in determining whether certain lands were mineral

within the contemplation of the section, there should
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he taken into consideration the mineral discovered or

developed on or adjacent to such lands and the geo-

logical formation of all lands to be examined and

classified, or the lands adjacent thereto and the reason-

able probabilities of such lands containing valuable

mineral deposits because of its formation, location, or

character."

We respectfully submit that the definition of what

are mineral lands within the meaning of the Act of

Congress of June 3, 1878, was correctly stated in the

instructions which the plaintiff in error requested the

Court to give to the jury. The instructions re-

quested embodied the views and ruling of the Land

Department of the government as to what should be

deemed mineral lands. The Land Department has

held that such lands are mineral as are more valuable

for mineral than for agriculture purposes.

Davis vs. Weibold, 139 U. S. 392.

Colorado C. & I. Co. vs. U. S. 125 U. S. 507.

U. S. vs. Iron Silver M. Co., 128 U. S. 673.

Deffeback vs. Hawkes, 115 U. S. 392.

Cowell vs. hammers, 10 Sawy. 346.

U. S. vs. Rend, 12, Sawy. 99.

U. S. vs. Copper Queen M. Co., 60 Pac. 88">.

Alfred vs. Barnum, 45 Cal. 482.
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Merrel vs. Nixon, 15 Nev. 401.

Dughi vs. Harkins, 2 L. D. 193.

Mogalia Gold M. Co., vs. Ferguson, 6 L. D. 218.

Nicholas Abercombe, 5 L. D. 393.

John Davis, 7 L. D. 71.

Cutting vs. Reininghaus, 7 L. D. 26.").

Creevvell Mining Co., vs. Johnson, 8 L. D. 440.

Thomas J. Laney, 9 L. D. 83.

In construing the term "mineral" as used in said

section of the Act of June 3. 1878, we have given it

the same meaning as given by said Department and
the courts to the term mineral as used in section 231S

of the Revised Statutes (See Rule 20 of the "Rules

and Regulations governing the use of timber on pub-

lic mineral lands" promulgated Jan. 18, 1900 and ef-

fectiqe Feb. 15, 1900 (29 L. D. 371) which in part is

as follows:

"The land from which timber may be felled and

removed under the provisions of this Act must he

known to be of a strictly mineral character and

not subject to entry under existing laws of the

United States except for mineral entry."

The construction placed upon the law by the De-

partment of the Government whose duty it is to
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administer it is "entitled to the most respectful con-

sideration" by the courts and should not be disproved

without cogent reasons therefor.

Hastings etc. R. K. Co., vs. Whitney, 132 U. S.

357, and authorities therein cited.

Lavagnio vs. Uhlig, 71 Pac. 1046.

We are aware that the counsel for defendants in

error will rely upon the case of the U. S. vs. the Ba-

sic Company (121 Fed. 504), wherein this court sus-

tained the construction of the trial court of the law

of June 3, 1878, so far as the definition of the term

"mineral lands" is concerned. We are also aware

that the interpretation of this court, as given in the

Basic case, is the law of the case at present and we

assume that the court will adhere to its construction

of the law as given in the case.

However, we respectfully submit that the admis-

sion by the trial court, over the objection of the

plaintiff in error, of the testimony of T. G. Spencer

(Trans, p. 57), and of the witness Relf Bledsoe

(Trans, p. 59), as to the character of lands from

four to twenty five miles away from the lands which

the timber in question was cut, was error and result-

ed in prejudice to the plaintiff in error as was not

justified by the decision of this court in the Basic
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case that "the Act under consideration should be

construed with reference to the conditions prevailing

in the mining legions requiring that the taking of

the timber for mining and domestic purposes should

not be restricted to lands know to contain mineral in

paying quantities but should include such adjacent

lands as under all the conditions would not be deemed

to be subject to entry under any of the laws of the

United States except as mineral lands; this right or

privilege being exercised under such regulations as

will preserve the timber for the benefit of the inha-

bitants engaged in or connected with the mining

industry."

Given the most liberal interpretation of the above

language of the court, we are unable to see how the

character of the lands from four to twenty miles

away would be competent in determining the charac-

ter of the lands in question, land so far away could

not be considered adjacent lands. The fact that

lauds so far away were mineral lands could not

establish or tend to establish the character of the

lands in question. Xor would the lands in question

be considered mineral lands if lands from four to

twenty miles away were mineral lands, because such

lands could not be considered adjacent.
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In the case of U. S. vs. St. Anthony R. R. Co., re-

cently decided by the Supreme Court of the United

States, said case coming- up from this court on a writ

of error, the court, in construing the meaning of the

word adjacent as applied to the Act of March 3, 187o,

granting to railroad companies the right to cut tim-

ber from lands adjacent to the line of its road for

construction purposes, held in substance, that adja-

cent lands could not be construed to be lands further

than two miles away from the line of road. If lands

further than two miles away from the lands upon

which the timber in question was cut could not be

held to be adjacent, then how could the fact that

lands so far away as the witness T. G. Spencer

and the witness Relf Bledsoe testified to, be competent

to establish the mineral character of the lands in

question. We respectfully submit that the permitting

of the introduction of testimony as to the character

of lands miles away from where the timber was cut,

for the purpose of establishing the character of the

lands in question was not justified by the decision of

this court in the Basic case, and was prejudicial

error.
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We submit that in view of the foregoing, the judg-

ment of the trial court should be reversed and the

cause remanded.

Respectfully submitted,

R. V. COZIER,

U. S. Attorney for Plaintiff in Error.
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Statement.

This is an action upon the part of the government to

recover the value of certain cord wood alleged to have been

manufactured of timber taken from the public lands of the

United States. The amount sued for in dollars is $21,000.

The answer puts in issue the unlawful and wrongful cut-

ting and taking, alleges that the value was not to exceed

twenty cents per cord, and by proper affirmative allega-

tions justifies the cutting under and by virtue of the Act

of Congress passed and approved June 3, 1878, entitled,

"An act entitling the citizens of Colorado, Nevada and the

Territories to fell and remove timber on the public domain

for mining and domestic purposes." The section of said



act relevant here reads as follows: "All citizens of the

United States and other persons bona fide residents of the

State of Colorado or Nevada or either of the Territories of

New Mexico, Arizona, Utah, Wyoming, Dakota, Idaho

or Montana and all other mineral districts of the United

States shall be and are hereby authorized and permitted

to fell and remove for building, agricultural, mining or

other domestic purposes any timber or other trees growing

or being on the public lands, said lands being mineral and

not subject to entry under existing laws of the

United States except for mineral entry in either

of said States, Territories or other districts of

which such citizens or persons may be at the

time bona fide residents, subject to such rules and reg-

ulations as the Secretary of the Interior may prescribe for

the protection of the timber and undergrowth growing

upon said lands, and for other purposes : Provided, That

the provisions of this act are not to extend to railway cor-

porations."

20 Statutes at Large, 88.

The case was tried before the Court with a jury and ver-

dict was rendered for the plaintiff in the sum of $650.

The cutting involved here was along streams known as

Grimes Creek and Moore's Creek in Boise Basin, Grimes

Creek being the stream involved in the cutting in the cases

of United States vs. Van Winkle, 113 Fed. 905, and

United States vs. Basic Company, 121 Fed. 504. The Boise

Basin is known as one of the great mining regions of Ida-

ho. As stated by the defendant Ridenbaugh, he, himself,

had handled fifteen million dollars of the gold production

of Boise Basin while agent for the Wells Fargo Company.

( Trans, p. 83. ) As shown by the evidence, the Basin cov-
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ers a large area, the country is rocky, hilly and mountain

ous with now and then a small acreage along a stream

where grain and vegetables may be raised. The entire

country for miles and miles around the cutting is mineral

in character, having both placer and quartz claims which

are active producers. Mr. Regan testifies that in 1896-7

he took out about $12,000 from his mines on Grimes Creek

near the cutting. (Trans, p. 73.) Mr. Goul testifies as to

his mining successfully along Grimes Creek, (trans, p. 71),

while Messrs. Tatro, Baxter and Spencer disclose with

much detail the fact that this entire region of countrv is

mineral in every respect and that it has been known as a

mineral country since the first early settlement in Idaho.

Not only does the evidence show the mineral character of

the identical ground from which the timber was taken,

but it discloses that it is in the midst of a mineral region

which has been prospected, explored and developed and

worked more or less for forty years. In addition to the

testimony with reference to the mineral character of the

country, Mr. Ridenbaugh and Mr. Thayer give evidence

as to their good faith and compliance with the rules and

regulations of the department in the matter of cutting un-

der the act of June 3, 1878.

Argument.

The first question presented upon the record is whether

or not there are any assignments of error which this Court

will consider. We do not think that any proper exception

was taken to the instructions in this case, either those

given by the Court or those requested and refused. Under

Rule 10 of this Court, general exceptions to the whole

charge are not allowed, but the party is required to Btate

distinctly the several matters of law to which he excepts.



In the case at bar it will be noticed from the transcript

that the instructions of the Court cover five or six pages

of the transcript and a number of matters of law. (Trans,

p. 111.) The only exception which we find is a general

exception to all the preceding instructions in the follow-

ing language : "To each and all of these instructions given

to the jury by the Court, counsel for plaintiff duly ex-

cepted, which exceptions were by the Court allowed.". The

plaintiff also made certain requests for instructions cov-

ering some two pages of the transcript and a number of

matters of law which were refused, and at the close of said

instructions we find this: "Which instructions and each

and all of them on behalf of the plaintiff the Court re-

fused to give to the jury; to which ruling of the Court

counsel for plaintiff then and there excepted, which ex-

ception was by the Court allowed." (Trans, p. 113.) The

same is true of the exception that was taken to the in-

structions given when the jury returned into Court and

asked for further instructions. We respectfully urge that

these alleged exceptions are no exceptions to the ruling

of the Court. The rule has been so often construed and

applied under so many different pretended exceptions that

it is only necessary to cite a few authorities.

Baggs vs. Martin, 108 Fed. 34.

Tracy vs. Eggleston, 108 Fed. 330.

Mobile Co. vs. Jury, 111 U. S. 532.

Moulor vs. Ins. Co. Ill U. S. 337.

Western Co. vs. Polk, 104 Fed. 649.

Beckwith vs. Bean, 98 U. S. 130.

Block vs. Darling, 104 U. S. 238.

Van Stone vs. Stillwell, 104 U. S. 964.

Halloway vs. Dunham, 170 U. S. 1165.
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A casual review of the instructions to which these ex-

ceptions are sought to be taken will show that a number

of "matters of law" are covered both in the Instructions

given and in the requests refused. There is no attempt to

point out as required by the rule "distinctly the several

matters of law in such charge" to which exception was

sought to be taken. In other words, there is no way to

ascertain from the exception what particular matters of

law the plaintiff objected to or mished to except to.

Assuming for the sake of the argument, however, that

proper exceptions were had, the assignments of error both

as to the admission of evidence and instructions of the

jury seem to present the single question of whether or not

the defendant in such an action as this, where he justifies

under the act of March 3, 1878, must be confined in the

matter of showing mineral in the particular land from

which the timber is taken or whether he is permitted to

show the general character of the country surrounding and

adjacent to the land for the purpose of showing the min-

eralization of the entire territory. As one question alone

seems to be presented we may therefore consider these as-

signments together.

Plaintiffs say that it was not proper for the defendant

to show that the lands from four to twenty miles around

were mineral lands. Under some circumstances that might

be true. For instance, if the defendant should simply

content himself with showing that there were mines twen-

ty miles away or mineral land twenty miles away without

any further connection, such fact might not he relevant.

Rut if this were followed up by showing that all the lands-

including those twenty miles away were similar in char-

acter and part and parcel of a well known mining conn

try, and in fact all constituting this particular country, it

would certainly be relevant testimony. Here was a great
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scope of country known as the Boise Basin mining coun-

try and for miles and miles, from seventy-five to a hundred

the lands were similar in character, the country being

hilly and mountainous and mineral throughout. Suppose

A. should cut timber from a piece of ground upon which

no particular mineral could be found, for every inch of

the richest of mineral countries is not "inlaid with patines

of bright gold," but suppose it should be shown that for

a hundred miles around there were prospects, mines being

worked and mineral in evidence, would not this be relevant

testimony under the act of June 3, 1878? In the case be-

low it seems that they were permitted to show the char-

acter of the country for seventy miles. The Court said

:

"It was shown that beginning at or near the town of Palis

ade in this State a range of mountains extends in a south-

erly direction for at least one hundred and fifty miles.

That this range bears mineral nearly its whole, length.

That it has been prospected for the last twenty years

and is being constantly prospected for mines. That new

discoveries are being made. That between Palisade and

Eureka, a distance of about ninety miles, eight or ten more

mining districts have been organized, in all of which mines

of value have been found. * * * The Eureka mining dis

trict alone is reported to have produced between eighty

and ninety millions of dollars since its discovery. * * »

It was upon this mountain range and the foothills adja-

cent that the wood in controversy was cut and much of it

within the limits of organized mining districts and not

far from known mines. It can hardly be questioned or

doubted that the land upon which this wood was cut is

properly classified and recognized as mineral land and

strictly within the purview of the Act of Congress above

cited."

United States vs. Richmond, 40 Fed. 415.



It will be noticed from an examination of this ease that

the conditions were not dissimilar to those in the case at

bar. The parties not only disclosed the general char-

acter of the country for miles around but were permitted

to show the output of the mining region. So in this case

at bar the territory was a large mining territory, the out-

put lias been large, and as shown by the witnesses, all up

and down the creeks off of which the timber was taken

and extending in almost every direction there were eithei

active mines or every evidence of mineral. The case last

above cited has been cited with approval by this Court

in the case of the United States vs. the Basic Company.

121 Fed. 504.

There is another reason why evidence as to the charac-

ter of the surrounding country and lands in the vicinity

is always admissible in this class of cases. The question

of good faith of the defendant is always involved. In the

rase below the Court said: "This instruction Ignores the

right of the jury to take into consideration the question

of the good faith of the defendant in error in cutting the

timber as he did upon the public lands. * * * If he acted

in good faith the law required the verdict of the jury to

be for the value of the timber as cut and not as manu-

factured."

United States vs. Van Winkle, supra.

This being true, is it not proper for the defendant to

show the prospecting in the surrounding country and

throughout the entire particular mining locality; to show

the working of the mines in the vicinity and the mineral

character throughout the entire district? If a party goes

into a locality to cut timber, will not the fact that for fifty

miles around there has been more or less prospecting and
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mining and locating of mines going on for forty years ; the

fact that the same character of land prevails for from

twenty to fifty miles and that within this fifty miles mines

have been located and worked, although not at the partic-

ular spot of the cutting; the fact that out of this particu-

lar locality thousands or millions of dollars have been

taken from the mines—will not all these important ques-

tions and facts have a direct bearing upon the question

of good faith of the party cutting? And, on the other

hand, will not the government be permitted to show in

rebuttal that the particular land from which the party

cut was surrounded for miles with agricultural lands

that there was no mining or locating or mines within a

distance of any number of miles? In fact, they tried to

show this in this case. We say, therefore, that this evi-

dence is admissible on the question of good faith, and the

Court will observe that this class of testimony comes up

not as a matter of instruction but as a matter of admission

of evidence.

The appellant has conceded that the case of the

United States vs. The Basic Company, supra, is the

law of this case, yet a lengthy argument has been pre-

sented against such a construction of the mineral act. The

purposes of this act are distinctly and clearly set forth

in the case of the United States vs. The Basic Company,

supra. In that case the law is carefully reviewed in con-

nection with the purposes sought to be obtained by Con-

gress through the passage of the act, and upon the ques-

tion herein involved this Court said: "In the case of

Frank P. Hardin et al. 1 Land Dec. Dept. Int. 607, the

Secretary of the Interior discussed the scope and pur-

pose of the act of June 3, 1878, and referred to the fact

that prior to 1878 it was the custom in all the mining
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regions of the United States for the inhabitants to ap-

propriate the timber on government lands for domestic

purposes ; that cities and towns, with churches and school

houses, had been built with the timber so taken from the

public lands ; and that the act of June 3, 1878, was passed

to establish by positive enactment a right claimed and

exercised without interference on the part of the*govern-

ment for a period of about 30 years. This broad con-

struction of the act was given as instruction for the guid-

ance of the officers of the Land Department in the en-

forcement of the provisions of the act, and in justifica-

tion of this broad construction the Secretary said : 'If the

timber is cut, having reference to the rules established

by the department as to size, etc., no complaint ought to

be made.' We agree with the Secretary that this con-

struction of the act is in harmony with its evident pur

pose, and is not open to serious objection, if the rules and

regulations of the Land Department are observed and en-

forced. It has been the policy of Congress to develop the

mineral resources of the country, and provide practical

legislation to that end, placing only such restraint upon

the settler and mineral explorer as would provide against

waste and destruction. The act under consideration i?

part of this legislation, and, in our opinion, should be

construed with reference to the conditions prevailing in

the mining regions requiring that the taking of timber

for mining and domestic purposes should not be restricted

to lands known to contain minerals in paying quantities,

but should include such adjacent lands as, under all the

conditions, would not be deemed to be subject to entry

under any of the laws of the United States except as min-

eral lands; this right or privilege being exercised under

such regulations as will preserve the timber for the bene-
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fit of the inhabitants engaged in or connected with the

mining industry. The District Court for the District of

Colorado in United States vs. Edwards, 38 Fed. 812, and

the Circuit Court for the District of Nevada in United

States vs. Richmond Mining Company, 40 Fed. 415, have

similarly construed the act in question. No adverse con-

struction of the act appears to have been given by any

of the Federal Courts. Nor has the Secretary of the In-

terior changed his ruling with respect to this feature of

the act. The evidence in this case shows that most, if

not all, of the land from which the timber was cut was

classed mineral by the miners in that vicinity and in the

return of the Surveyor General. The instruction of the

trial court with regard to the character of the land and

the meaning of the act was not, therefore, in our opinion,

open to objection."

These authorities quoted seem to be in line with the

definition of the term "mineral lands" as interpreted by

the Interior Department, in its application to this act,

soon after its passage. This rule is as follows (1st L. D.

698) : "Where the lands are situated in districts of coun-

try that are mountainous, interspersed with gulches and

narrow valleys, and minerals are known to exist at differ-

ent points therein, such lands, in the absence of proof to

the contrary, will be held to be mineral in character; but

where there are extensive valleys, plains or mountain

ranges, and no known mineral exists the land may be con-

sidered and treated as non-mineral."

In this connection, we wish to call particular attention

to the rule of Secretary Teller referred to by the Court in

the above entitled case, and reported in the First Land

Decisions at 607. We quote at length from this decision,

because the then Secretary of the Interior was a member
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of the Senate at the time of the passage of the act of

June 3, 1878, and was closely connected with said legis-

lation. In deciding the case before him, among other

things the Secretary said:

"The act of Congress, approved June 3, 1878, entitled

'An Act authorizing the citizens of Colorado, Nevada and

the Territories to fell and remove timber from the public

domain for mining and domestic purposes, clearly author-

izes the cutting of timber on the mineral lands of the

United States for domestic use. It does not appear that

Peter Bye or any other of the parties complained of, cut

the wood for transportation from the Territory, and if cut

to be used in Dakota it is clearly for domestic use. It has

been alleged that the act of June 3, 1878, does not apply to

persons cutting timber on the mineral lands for sale, and

that to enable any person to have the benefit of that act,

he must cut the timber for his personal use, and not for

sale. Such a construction defeats the very intent of the

act, which was to allow the settler on the mineral lands

to have the benefit of the timber thereon growing for use

within the Territory or State where it grew. It can not

be supposed that Congress intended to say by that act to

the inhabitants of the mineral regions, that while they

might go on the lands of the United States and cut tim-

ber for their own use, yet they could not employ others

to cut timber for them, or purchase it of those who had

cut and prepared it for use.

"Large and prosperous communities had settled on thf

mineral lands of United States by and with the consent of

Congress. Statutes had been passed declaring such occu-

pation lawful, and provisions were made for securing title

to mines that should be discovered and improved on such

lands. Yet no provisions had been made by which ti
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tie could be made to the timber growing on such land until

a mine had been discovered thereon. To have restricted

the inhabitants to the use of such timber as should be

found on the mineral claims alone would have been folly
;

for in many instances mineral claims are destitute of tim-

lier. Whole mining districts are frequently compelled to

procure their supply outside of their districts, either be-

cause of timber in such districts had been cut off, and

used, or because the district was without timber when

first settled. The area of territory occupied by actually

located mineral claims is entirely too small to supply

the communities with timber from such claims alone; and

so it became a necessity to appropriate the timber on

government lands, in the absence of law authorizing the

purchase of either the timber or the land on which it grew.

From the first settlement of the mineral regions to 1878,

such had been the custom of miners in all the mineral

regions. Cities and towns with churches and school

houses had been built with the timber so taken from the

public lands. Appeals had been made to Congress from

time to time to provide by law for securing the title to

the timber on the mineral lands. Congress, with the wise

policy of keeping the mineral lands of the United States

open to further exploration and occupation, had declined

to pass any law by which the timber on such lands could

be monopolized by speculators and capitalists. Wood-

choppers and lumbermen had, from the first settlement of

the mineral regions, cut from the mineral lands, wood,

mining timbers, lumber for building, and sold the same

to those who could not or did not wish to cut such tim-

ber for their own use. It was practically impossible for

the mill men, the miners, and other inhabitants of the

countrv to go out and fell the trees that were to be used
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to build their mills, timber their mines, or supply their

families with fuel. About the time of the passage of the

act of 1878 it was alleged that such cutting was in viola-

tion of law, and ought not to be allowed. To have pre-

vented such cutting would have compelled the abandon-

ment of nearly, if not quite, all the mineral regions of

the States and Territories named in the act. The act was
passed to establish by positive enactment a right claimed

and exercised without interference on the part of the gov-

ernment for a period of about thirty years, and the con-

struction heretofore given to it by this department has

defeated the purpose of the act, and has not been of ad-

vantage either to the government or the people residing

on such mineral lands.

"The great object of the governmental supervision of

the cutting of timber in those States and Territories ought

not to be to compel payment for timber so cut, but to

prevent unnecessary waste, the cutting of the small trees

under the size prescribed by the department, and to pre-

vent waste by fires and other means."

This Court, in the case of Northern Pacific Railway

Co. vs. Soderberg, in October, 1900, 104 Fed. 427, had

occasion to construe the terms mineral lands as used un-

der the Act of Congress. In this case it was held that,

"contemporaneous construction of the word 'mineral' by

the executive officers whose duty it was to construe the

land laws is, in a case of ambiguity, of persuasive force."

Citing United States vs. Moore, 95 U. S. 760.

In the instructions requested by plaintiff the govern-

ment now seeks the establishment of a new doctrine in

its application of the Act of June 3, 1878.

For more than 25 years, Congress and the Executive
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Department of the government charged with the admin-

istration of this law has recognized the rights of millmen,

bona fide resident citizens of the State or Teritory to cut

and remove timber from mineral lands for the purposes

specified in the act. At times futile attempts have been

made to secure the repeal of this act ; at times the depart-

ment charged with its administration has recommended

its repeal, and as often as it has been recommended Con-

gress has refused to act upon the recommendation.

Throughout all the mining States during all of this time

the right of millmen has been recognized to cut and re-

move the timber for the use of the miner, the agricultural-

ist and for general building and domestic purposes. With-

in a few years past the act of June 3, 1878, which author-

ized the entry of timber lands in California, Oregon, Ne-

vada and the Territory of Washington has been extended

to the States included in the act involved in this appeal.

Since that time the government surveys have been ex-

tended, timber lands have been acquired in enormous

quantities thereunder by extensive syndicates, and an

attempt is now made for the first time in the history of

this legislation of the judicial or executive construction

of this act, to accomplish by judicial decision what Con-

gress has repeatedly refused—the repeal of this act. We
say repeal of this act, because if it is held that the bona

fide lumberman and millman may not cut and remove

timber from mineral lands for the use of the miner, the

agriculturalist and for general building and domestic

purposes, the act in effect becomes at once inoperative and

of no effect, because it would then apply only to the agri-

culturalist who lived next to the timber line and to the

miner only who is enabled to furnish and supply his own

milling plant.
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This act should be construed in view of the conditions
existing at the time of its passage and the evident pur-
poses of Congress in its enactment.

In conclusion, we think that the right of the defendants
to prove the mineral character of the lands which are ad-

jacent or within the same general vicinity or district must
be sustained for the reason that it seems clearly within
the purview of the act itself as any other interpretation

would render the act a dead letter, a "delusion and a
snare." Also because such facts must have a direct bear-

ing upon the question of the good faith of the defendant in

selecting his region of country from which to cut. With-
out repeating what has already been said in the brief, it

can hardly be doubted that a man who goes into a certain

region or district and finds upon every hill and mountain
side prospects and ledges more or less developed or mines

worked more or less and in every gulch evidences of placer

mining, even though it be for twenty or fifty miles around,

would be justified in accepting it as a mineral country and
in taking the lands to be mineral lands. The bona fides of

one cutting timber under such conditions in such a local

ity could hardly be questioned although the particular

piece of land from which the timber was taken might die

close no mineral whatever.

Respectfully submitted,

FREMONT WOOD AND

W. E. BORAH,
Attorneys for Defendant* in Error.
















